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ABSTRACT 

The format of this monograph follows essentially the 
arrangement of the day-long conference on Serrano vs« Priest: a major 
paper presentation, followed by a panel of three respondents^ and 
subsequent general discussion involving the audience and conference 
participants. The editors have attempted to provide both the formal 
and the extemporaneous remarks of the speakers. The speakers and 
their topics are (1) John E. Coons, "An Appraisal on Serrano'^' (2) 
Robert Winger, «*Can Serrano v. Priest Be Adopted in Oregon"; (3) 
David B. Frohnmayer, "The Constitutional Doctrine of Serrano v. 
Priest"; (4) Laird Kirkpatrick/ "The Poor View Serrano"; (5) Charles 
S. Benson, "Serrano and State Legislatures: Issues of Equality, 
Quality, and Household Choice"; rS) Richard A. Munn, "Alternative 
Financial Structures for Oregon Public Education"; (7) Jason Boe, 
"Serrano if the Oregon Legislature, the Governor's Proposal, th^ 
Alternatives and the Dilemma"; and (8) John Edmundson, "Equality, 
Quality and Household Choice." Appendixes contain (1) a first 
appraisal of Serrano by John E. Coons, William H. Clune^r III^ ^nd 
Stephen D. Sugarman; (2) the complete text of the Serrano decisions; 
and (3) brief summaries of similar cases in other States. 
(Author/JF) 
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FOREWORD 



On August 30> 1971, the California Supreme Court rendered a 
momentous decision on the now fsmous Ser-ano case J The effects of that 
decision on the funding of common schools are already bein\\ feh in 
several states. ^ Certainly it has prompted discussion and debate among 
school administrators, constitutional lawyers, and-state legislators in every 
state. 

In the Fall of 1971, a number of educators, administrators, legislators, 
and attorneys in Oregon voiced an interest in promoting a better 
understanding and wider public awareness of the possible impact of the 
Serrano decision. It was decided that a conference would provide the best 
vehicle for bringing together a group of knowledgeable experts in the fields 
of law, finance, and public policy as an aid to policy makers and citizens in 
the state of Oregon who must struggle with the very real problem of 
funding public education, bn light of those objectives, the planners and 
sponsors of the conference hope that all interested persons, especially 
those hi the executive and legislative branches of government, find this 
document of value in the months ahead. The editors strongly suggest that 
iiiu p ipers and other materials contained in tliis volume are of interest to 
policy makers and citizens outside the State of Oregon as well as within. 

The fomiat of the monograph follows essentially the arrangement of 
Ihe day-long conference from which it results: a major paper presentation, 
followed by a panel of three respondents, and subsequent general 
discussion involving the audience and conference participants. In some 
cases, the verbal presentations of speakers digressed from their formal 
written papers; the editors have attempted to provide the reader with the 
benefit of both the formal and extemporaneous remarks of the speakers. 
An effort was made to divide the conference into two logical subject areas. 
In fact, the legal and financial issues are so often intrrM^ ined that 
discussion in both sections may deal with the legal as well a ' financial 
ramifications of the decision. Finally, the material com. J in Ap- 
pendices A, B and C are intended to present additional material of 
importance to the Serrano debate. 

^Serrano r. Priest, 5 Cal 3rd 584, 487 P.2d 1241, 96 Cal, Rptn. 601 (1971). TIic 
decision is printed in its entirety in Appendix B. 

^Sce Appendix C for a listing and "box score" of similar cases in other states. 
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INTRODUCTION 

Frank Van Dyke 

My fellow students of school finance: honored guests ficim out of state 
and educators, legislators, legislative candidates and interested citizens of 
the state of Oregon: 

We appreciate the interest and concern demonstrated by those of you 
who have come to us from out of state to help us sort out and reach sound 
solutions to the knotty problems of school Hnance. 

May 1 point out to ourguests that in Orceon you are treading on fertile 
ground. Not only are you walking on the vvidely reputed loam of the 
Willamette Valley, but you arc visiting a state which is ready Tor a change 
in the way it finances its public schools. 

Governor McCall opened the debate late last montli when he 
recommended elimination of homeowner property taxes, to be oiTsct by a 
one percent payroll tax and an increase in personal income tnxes. 

Oregon's legislative interim committer' on taxation, which has been 
NV'^:king very hard on a solution to the school finance problem, will 
announce its findings on April 2 1 . 

Furtherniore. a suit was filed February 17 in the Circuit Court of tlve 
State of Oregon for Lane County, here in Eugene, against the state of 
Oregon and a number of its state ofricials, challenging the way in which 
Oregon uses property taxes to support its schools. Some progress nppoars 
to have been made in this case recently, when by stipulation, the number 
of defendants was reduced from seventeen to three. Our attorney general 
expects the case to clear Oregon's courts before the next legislative session 
in January, 1973, 

So, as you can see, the turf is being turned in Oregon, The time is ripe 
for Oregonians to set aside regional and partisan interests, to be willing to 
make some political compromises, and to use a statesman ike approach in 
seeking to solve the problems of school finance. 

Let me urge my fellow Oregonians to roll up their sleeves, to gather 
information and suggestions diligently and to help make this worksliop a 
productive and meaningful one, by undertaking to generate some new 
thinking about an old problem. 
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Let us then nurture these seeds to fruition, to ensure a harvest of which 
we can be proud and in which we can all share. Let s give our children 
their most important portion of the bounty, in the form of quality 
education supported regularly by adequate financing, but let us not forget 
that all Oregon's citizens must benefit from our efforts lo establish in this 
state a system of taxation that will spread more fairly and equally the 
costs of the governmental benefits we enjoy. 

To that purpose, let us dedicate our efforts today. 



AN APPRAISAL OF SERRANO* 



John E. Coons 

The problems of school finance like most problems of finance are 
intertwined with problems of more human dimensions-problems of social 
and economic implications. I think for simplicity's sake it may be useful 
for me to divide them into three parts. First, is the kind of problem we all 
face when we think of spending the limited money that we have, problems 
of priority. Given a finite number of dollars to spend on public education 
we make up our minds what's important. Or in this case I suppose the 
legislature makes our minds up for us by spending more on high school 
than on elementary school children, or more on vocational than the 
ordinary curriculum. It spends more in other words for the kinds of 
preferences legislatures have includuig the kinds of things that lobbyists 
bring home to them. This tnaV be rational by your standards or maybe not 
but in any event some kind of decision emerges. There is no other way» no 
other process that we know of than simply to sit down and try to decide. 

Given this inevitable choice among rational kinds of dispensation of 
money i'or various uses wc have a second kind of problem. This is the kind 
of problem I think that we'll spend much of our time talking about today. 
It's exemplified in Serrano and in similar cases, the problem of distribution 
or fsirness as between children of the same general type. Dvat is, given a 
couple of normal children in the fifth grade in Oregon from oue district to 
another, how do we rationalize and justify (or can we) the distinctions in 
spending between these two fundamentally similar children. 

However, even if one were first to ijitisfy his own spending preference 
or priorities and if he were, second, to create an utterly fair system of 
distribution from one district to anothcr-one school district to another, 
one child to another-it is still possible that you might share a third 
concern. And that is the concern about choice. One may find that the 
schools arc utterly equal in a given conununity in a given state but unless 
you happen to be rich like us, it's very hard for families to do other than 

♦Editors note: These rcmiu-ks were delivered by Professor Coons ul the conference. 
It was intended to expand some areas of hi5 previously published "A First Appraisal 
on Serrano" which is included herein as Appendix A. 



accept wliat the state is willing to give iheni. Soiuc ol us consider thai 
something of a oblem. 

So let's put this discussion in the framewurk of first, sensible priorities 
^Jl spending; second, jr.stice or fairness as between pupils in the same 
genera] position; and third, questions of freedom ofehoice. 

Now in addressing an audience which is very mixed between lawyers, 
educators, and others it may be useful to set some background and define 
sonic terms, such as wealth and effort. Let's s;art out by talking a liJtle 
about the historic systems that have supported schools in most of our 
states. With the exception of Hawaii, we have had a decentralized form of 
school ff.nancc in the sense that the local property tax has in 49 of our 
states contributed more or less to the funding of public education. Because 
ef the pattern of property wealth distribution, this means that si^nic 
district!; are taxing themselves much more heavily for a smaller school 
spending than other districts of greater wealth. Examples are legion and in 
Serrano itself references arc made to places like Beverly Hills, on the one 
hand, and Baldwin Park on the other. Be '^rly Hills with its gigantic tax 
base of perhaps $50,000 to S75,000 per child levies a very minimal local 
tax but produces very higli spending; nearby Baldwin Park with no 
''miracle mile'' and very little industry but a high population of children 
levies two and a half times the tax rate of Beverly Hills but produces about 
half the school spending level-S600 in Baldwin Park and something like 
S14G0in lieverly Hills. 

This is not an exaggerated kind of statistic. Spending in California 
ranges from about S475 per pupil un to S3500. Districts with the S475 
spending level tend to have taxes that are several times the tax rate of the 
districts with a range of S2000 to S3000 expenditure. 1 believe that such 
districts that spend at thr higlicst level, send their children to Europe every 
summer on the gleanings oi a local property tax, usually below 1%, while 
the average district I suppose is up around four or five percent of assessed 
value and is unable to grant the children a European trip in the summer. In 
any event that's a gloomy picture, even gloomier for those who happen to 
live in Baldwin Park. Note that by "wealth" I mean taxable property per 
child in the district. This is the meaning incorporated in the statutes which 
provide for the funding of pubhc education, i certainly would not regard 
this as the ide:;i test of economic power, but it is the test that the state has 
imposed on the system by its legislation. That is the way the money is 
raised except whatever is added by the state equalization system which is 
grossly inadequate in any case to offset the differences in wealth from 
district to district. Indeed, in California and certain other states, state 
equalization has sometimes aggravated the problem. 



The history of the present litigation tells us soniothing, I think, about 
the meaning of Serrano and the Texas and Minnesota cases and the others 
tliat arc going to be coming along. The first ol' the Iniiiiuc cases was begun 
in 1968 in Detroit; the school district filed a cumphiiiit in ihe Michigan 
courts suggesting that the 14th Amendmenl guara:Uccd every child in 
Michigan a level of spending according to his personal needs. Not a bad 
idea when you think about it: it may very well be sensible as a niattci of 
policy to say that we ought to spend money on children in accord \vith 
their personal characteristics. The difOculty with that propos tion is its 
ambiguity and unenforceability as a matter of ccMistitutional law. The 
judges who dealt with- that proposition in similar cases in Illinois and 
Virginia during tht same year said it is '^dicially unmanageable." I think 
that's right. I don't really understand how a judge would give every child 
the special attention that would be required lo determine what he had 
coming in the way of spending. Even if one knew precisely what spending 
did for children (which nobody does) it would be an impossible judicial 
bu rden. 

So one can sympatliize with the judges in the federal courts that turned 
this claim down and with the Supreme Court which summarily affirmcJ 
those decisions. 

Fortunately, o.^e of the cases which was filed in that lash of litigation 
which came after the Detroit complaint was filed in the Suj>erior Court of 
Los Aiigeles, California. The state courts somcthnes lend to move at a 
somewhat more deliberate pace. While the iliionis and Virgmia cases went 
down the drain, the lawyers in Serrano had an opportunity to refine their 
ideas and lo change the focus of ihe litigation. By the time it reached the 
Calilornia Supreme Court the emphasis was no longer on sett-ng of 
spending priorities througli the constitution but had been narrowed down 
to a much more modest compass. As presented and decided the issue was 
simply whether the state l;ad the riglit U'jder the equal proicction 
guarantee of the !4th Amendment to make the level of spending for any 
cliild's pubhc school education a function of wealth other than the wealth 
of the state taken as a whole. 

Let me repeat that proposition as it has emerged from the cases: thut 
the quality of a child's erJucation measured in terniF of dollars spent may 
not be a function of wealth. Now let's sec first what that doesn't imply. It 
is in itself a negative proposition you will notice. It doesn't say that tlv-? 
state has to do anything in particular. It has been niisiinderstood by the 
press, at least, in the original rash of report.*^ that came ailcr the decision. 
There were even suggestions that the property tax itself had been declared 
unconstitutional, 1 regret to say that this ancient cuii>e is alive and and 



is likdy to remaii; so for the foreseeable future. Nor is there any 
suggestion except of the most minimal kijid that there is a requirement of 
equality of spending througliout any state. On this subject there is some 
language in Serrano which is ambiguous and which we may want to talk 
about later, but let me just say for the moment that, as I read 
Serrano-'and certainly as both the Minnesota and the Texas cases which 
followed make clear— the standard does not require homogeneity of 
spending for the same class of children from district to district. 

Nor docs the decision have anything to do with the oppression of 
minorities. It is not a black-wlute confrontation; indeed, in California if 
there is discrimination in the existing situation it is entirely possible that it 
cuts the other way. In California minority people show a mild statistical 
tendency to live in districts wliich are sliglitly above average in assessed 
valuation per pupil, That*s not so surprising, because they lend to live in 
Los Angeles which is very big and whose statistics tend to dominate the 
system. And they tend to live in San Francisco which is relatively large and 
wealtliy. Many, however, Hve in the desperately poor districts— rural areas 
or in poor suburbs— and so it is hard for me to think that one should view 
the present systems as a bonanza for these minorities. Later we can return 
to the question of how they will fare in any kind of reshuffle, it is closely 
intertwined with the question of the fate of the poor. 

The effect o[ Serrano on low income famihes is equally ambiguous. The 
poor also sometimes live in wealthy districts, Berkeley ha^i as its neighbor a 
district called Emeryville which is a. very rich school district inhabited 
largely by very poor people. It is largely uninhabited because it is mostly 
industry, but those who do live there have the advantage of spendiiig 
S2500 per child at a tax rate that is minimal. You don't need nmch of a 
tax when you have ail that smoke belching out of the factories, Serrano is 
no good news to them because they are going to keep their smog and lose 
their tax base. Here it becomes plain that there are real anomalies in the 
outcome, Serrano really has less to do with rich and poor than with 
rationality in government. Its promise is to persons of all classes and it 
strives toward systems which are dominated by the human mind and 
human needs .instead of by the educationally meaningless distribution of 
property wealth with its unhealthy invitation to industry to cluster in tax 
havens like Emeryville, 

Likewise, Serrano does not speak directly to the problem of the city, it 
docs not necessarily promise any economic redress for the central city*s 
heavy responsibility for police, fire, welfare, and other kinds of special 
problems not shared to the same degree by suburbs or by rural school 
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districts. Many supposed at first that being based upon wealth dis- 
crimination Serrano must be a weapon in the war on poverty or the 
competition between cities and the suburbs; I do not see that as the case. 
The cities are not all poor by the standards applied in Serrano, San 
Francisco, indeed, is relatively wealthy as I mentioned; New York is 
relatively wealthy. On the other hand there are many cities which are 
relatively poor-Newark, Elizabeth and, in my own state Fresno, Modesto, 
and San Diego. The point is that some will be helped and some will be 
hurt; all other things being equal. 

Finally, the Serrano decision has nothing directly to do with the federal 
government. It does not require the federal government to engage in any 
particular kind of activity with respect to education. If the federal 
government were, in its spending, preferring wealthy families or preferring 
wealthy school districts there would be a problem under the implied equal 
protection of the 5th Amendment. The federal government is not now 
doing anything very obviously of this sort. There are, however, some 
policy implications for federal government programs such as the impacted 
areas aid program. If there is time we will come back to that. 

There is nothing in the constitution to require the reduction of wealth 
disparities among the states. If the wealth discrimination we described 
among districts in California seems aggravated, consider the disparity 
between Mississippi and California or New York or Oregon. Fm sure you 
all are familiar with the statistics. There is no constitutional handle that I 
know of for that kind of disparity. Congress does not create and control 
states as the states do their school districts. And we are still a federal 
union. 

Now what does Serrano do, if anything, after all that. It requires the 
first fundamental re-examination by the legislature of the structure of 
public education since its conception. It is no longer possible to run the 
system of public education without going back to the grass roots, to 
bedrock. The state, r .ast put together a whole system of funding of public 
education and at the same time re-examine its governance. To put it 
another way, Serrano liberates the legislature from its historic political 
straight jacket; reform has always floundered because of the political 
dominance of rich districts. Indeed that dominance supports the legal 
argument, for only courts can provide this kind of liberation. The present 
discrimination is not going to change without judicial intervention. 

Now this is a useful idea in litigation. The court has always been moved 
more by what it calls "disenfranchised minorities" than it has by 
discriminations which could well be remedied by the legislature without 
court intervention. Another example of a helpless minority is the problem 



of the accused person in the criminal process. He's not hkcly to h:ivc nuicli 
of a lobby representing him, and so the court is more wilh'ng to intervene' 
to insure the fundamentals of due process. Likewise with reapportion- 
ment. If the city was not rescued from the electoral bind in which 
found itself as a result of population shifts, the legislature could not do it. 
hi educational discrimination the court may very well intervene- on the 
notion either that the poor school districts are ,structurally incapable of 
moving the legi.slature, or secondly that the children themselves represent a 
Kind of disenfranchised minority in the literal sense that they don't vote 
and have no control over the political manipulation of their lives. 

Since I have now touched on the legal argument, let me describe it 
more fully before I return to the significance Serrano, The rest of the 
legal argument involves what the Supreme Court has cnlled ''suspect 
classifications" and "fimdamerital interests,'* Certain legislative classifi- 
cations such as race~and, as here, wealtJi-are given unfriendly ,scrutiny by 
the court. Thus, classification of pupils by the wealth of their school 
district is of doubtful legitimacy and helped tJie California Supreme Court, 
as it may help the United States Supreme Court, to strike down the 
system. This classification argument is coupled in this case with what we 
hope is the "fundamental interest'* in education. The court has given 
special protection to certain kinds of interests which it has thought more 
important than others. As early as 1942 it gave special weight to the 
ijiterest in procreation in Oklahoma Skinner, the famous sterilization 
case. The interest in a fair criminal process has been given emphasis since 
the fifties in cases involving the right to a transcript for an appeal by an 
indigent person, or the riglit to a lawyer on appeal. The interest in voiing 
has been repeatedly and recently given special protection. The California 
Supreme Court says education is of this same quality. We shall see. The 
United States Supreme Court has recently manifested nervousness respect- 
ing such special equal protection rules. 

Another important feature of the Serrano argument from the point of 
view of the judges is that the state can have most of what it wants out o( 
the present system; the kind of discrimination that now exists is not 
crucial to any legitimate purpose held by the state. Let me put this 
another way. The state says in defense of its existing system that it wants 
to preserve variety and independence in local government. I think that's s 
good idea, I'm very fond of variety in decisions made at the local level- 
This is at least a plausible kind of public policy. But if that is the state's 
objective, does the present system promote it? Does it advance local 
control to say to the poor districts in California that you have to finance 
your own schools from your own inadequate tax base at a grossly infiateci 



tax rate while Beverly Hills can do the same thmg at one-third the rate for 
two or three times the spending? Is that local control or is that the 
creation of privilege on the one hiind and fjross disadvantage on the other? 
The answer is obvious, and-most of iill-the effect is the work of 
govennnent which has created subagents with uniform responsibility but 
grossly different opportunities for carryin^^ out that responsibility, 1 would 
snggest that local control is not promoted by the existing system but 
might very well be promoted by systems perfectly consistent mih SenaiUK 

It is easy to see that Serrano would permit centralization of all decision 
making. That is, uniformity of spending by class of child from district to 
district throughout the state is one response to Scirano, It is a perfectly 
intelligible response, fair, and in many respects desirable. Many sensible 
people prefer this, even those who cherish a degree of variety, for even 
uniform financing systems can achieve a measure of curricular variety. For 
example, from a central fund suppose the state gave SiOOO per child in the 
state of Oregon and then let the districts decide how to allocate that fund 
internally. A district might then either spend the money evenly or prefer 
one kind of curriculum which it would support with SI 500, spending only 
$500 per pupil on another. It could spend S2000 on blind children and 
S750 on normal children, it could indulge local priorities supported by an 
equality of economic input from the state. 

Now, on the other hand, you might very well feel that that's not a very 
good way of doing it. Districts have different problems. Some have 
children in larger numbers who are underachievers, and, if money means 
anytliing, then we ought to have extra money for the underachievers. So 
the state ouglit really not to say "one kid and one buck'' but rather this 
kid two bucks and that kid three buc ks, because pupils are different and 
have different needs. However, if the state provides the revenue to the 
district according to a standard of difference among children set by the 
legislature, but pennits the district to spend it according to its own 
notions of priority, certain problems are created. It seems incongruous to 
give the district S3000 for a blind child and then have the district spread it 
over the whole system. Of course the state might set up a rigid control 
system over spending and require that the $3000 be spent on the blind or 
underachieving child whose presence generated its dispensation from the 
state. However, this has troublesome consequences in the case of minority 
children. If you choose to give extra money for disadvantaged children and 
insist that it be channeled to the disadvantaged child, you've created a 
kind of tracking. You may be separating that child from his majority peer 
and unconsciously and unintentionally promoting a form of racial or other 
minority segregation. 



Can a decentralized systcni conform to the Serrano rule if districts can 
set their own overall level of spending? The answer is in the Semuu* rule 
itself. Remember all it says is thut the quality of public education may not 
be a function of wealth. Suppose that you kept the existing school district 
system with but one change— you made all districts eiqually wealthy and 
then liberated them to do what they chose with respect to taxing their 
own weallJi. If you can imagine a system in wliich school districts are 
equally wealthy— in which they have an equal tax base on which to impose 
a locally chosen tax— vou have imagined the system which conforms to the 
norm. You have imagined a system in which the quality of education is 
not a function o[ wealth but rather of locally chosen tax effort or 
conimitmenl to education. 

Now how would one go about doing that? Do you have to gerrymander 
ah of the boundaries of all the districts so as to incorporate a little piece of 
a factory here and a little piece of hydro-electric unit there and make 
every district have an equal tax base? No, not at all, although that is one 
way of doing it, and that is a way of easing the other juggling that has to 
be done. Suppose the state s,.id we will first supply the district with $600 
per child from the stu.. . But above that level if you want to add on that's 
all riglit, and here's the way you can add on; for every additional one 
of one percent (one mil) on your local property tax (you can use the 
iaconie tax instead if you want and that would probably be better) you 
can spend an additional twenty five dollars. Notice it's spend; the 
imposition of the additional tax generates a specific addition in spending 
power. It doesn't matter what the tax raises. If the tax raises too much 
because the district is weakhier than $25,000 per pupil, then the extra is 
redistributed. Suppose, for example, you have a tax base of $30,000 per 
pupil and thus raise $30 for each mil that you tax your local property. 
Five dollars would then be redistributed through the system to the poorer 
districts. If you only raised SIO with each of those one mil increments, 
you would receive a subsidy of $15 per mil from the state per child. The 
state might put a maximum on the number of additional mils that any 
district could add. It might say, you can't spend over $1400 and thus you 
can't add more than $800. Wliether a limit is imposed depends on what 
your predictions are on the cost of an open ended system. If the poorer 
districts generally chose the higher levels of taxation the necessary subsidy 
would become excessive. So you must have cost predictions in such 
systems. By the way, such systems giving equal economic capacity to 
decentralized units are called "power equalizing." 

I would hope that if any state adopted that kind of system it would 
also add a third part which would take into accoimt differences among 
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children or differences among districts. After all, if you live out in the 
wide open spaces you're going to have to get the children to school 
somehow, and I don't think there^s going to be a constitutional 
amendment against busing in the desert. So that you may have categorical 
aids of various kinds. The state could decide to add on to express the kinds 
of preferences that it might have or the kinds of cost differences that may 
exist. 

Now once you have seen a decentralized system that is unaffected by 
wealth differences, it's quite possible to imagine any sort of decentralized 
system which is "power equalized." For example, one can think of a 
system in which families were the school districts, with each family power 
equalized to make its own choice of level of spending for its children's 
public education. This may be conceived as a ''voucher" system in which 
families would commit various percentages of their income to education 
and be rewarded by larger or smaller subsidies according to their income. 
Let me give you an example. Think of a welfare mother in this kind of 
system who miglit spend S5 a year to send her child to a S500 school. You 
miglit make it possible for her to send her child to a SI 500 a year school if 
she were willing to invest another SI 5. You and I using the same schools 
would probably-pay the whole cost or something approaching the full cost 
because we're rich. It may sound a little eccentric. You may fear that it 
has all the disadvantages of voucher systems. I hope that some of you will 
be interested in the question period in talking about what one would have 
to do to a voucher system to make it really fair for minorities, for the 
poor, and so on. 

Let me close whh some description of the current status of the 
litigation and legislative response as I see them. Politically, it's quite 
opaque at the moment. Some of the legislatures are struggling with 
Serrano apparently v/ith sincerity and vigor. Most, however, seem to be 
rather comatose on the subject waiting for some kind of stimulus from 
Washington or otherwise. The litigation, however, is coming to a head in 
two ways-both in the state courts under the state and federal con- 
stitutions and in the federal courts under the federal constitution alone. 
And that's a distinction to which 1 shall return very shortly. The Serrano 
case itself is unlikely to establish the national norm. It is back in the trial 
courts; there has never been a trial, as Serrano came up "on the pleadings." 
The court established the principle but in this form: if what you say is true 
this system is unconstitutional. Now go back and prove it; prove the facts 
that you have alleged. That's the stage ai which the litigation finds itself. 
However, there's probably only one issue of fact in Setrano, if any, and 
that is J:he question of the relationship of the expenditure of money to the 



quality of education. There's a certain irony involved there in the 
defendants, the interested rich school districts, taking the position that 
money doesn't count. If they should win the case which is technically 
possible their argument may return to haunt them in their campaigns to 
pass tax referenda in years ahead. 

The Texas litigation being in a three judge federal court was propelled 
directly by the appeal route to the United States Supreme Court, That 
case will be set. on the calendar to be argued in the fall. There will no 
doubt be a great many amicus briefs. The Minnesota case which was 
decided in the fall by a single federal judge has been dismissed by the 
wbning plaintiffs. The legislature there has passed a much more equitable 
structure, though it by no means approaches the requirements of the 
decree of the opinion in that case. 

1 should also mention to you another interesting case in the United 
Slates Supreme Court called Johnson v. the New York State Education 
Department. The Johnson case is a very peculiar case involving a New 
York fiscal refinement. High school students ih New York receive free 
books, but whether grades one through six receive free books is up to the 
voters in the district. Some of the poorer districts have not voted to give 
free books. As a consequence in places like Hempstead, third graders are 
learning to read without books unless their parents can afford them. And 
so you have some children with books sitting next to others without 
books. The poor plaintiffs, represented by poverty lawyers in New York 
challenged the system under the equal protection clause, lost in the 
Federal District Court and in the United States Court of Appeals. The 
Supreme Court has now granted certiorari and will be hearing that case 
also in the fall. I suspect that the relationship between that case and the 
Serrano and Rodriguez cases will not go unnoticed. And I take it as a 
hopeful sign that the court has granted review of the New York case; they 
did not have to do so. Unhke the Rodriquez case this was a discretionary 
taking of the case by the Supreme Court. Where it will come out, nobody 
knows. 

Now on the other prong of the judicial arm-the state constitutions- 
there is also hope. That is to say, even if the United States Supreme Court 
reverses Rodriquez, there is reason to think that some of the state courts 
under their own analogues to the equal protection clause will hold their 
state systems unconstitutional. The Michigan Supreme Court has accepted 
original jurisdiction of a case that is now being tried by a master appointed 
to take the evidence. That case will be argued in June and it is hkely that 
the Michigan Supreme Court will be announcing its decision some time 
this summer. There is hope that Michigan will b^. the first to lock. up this 
matter under its own constitution and, thereby, insulate it from federal 
review. It's always nicer to handle such matters close to home. 



C-^N SERRANO v, PR/ESTB?, .ADOPTED IN OREGON? 



Ljbert Winger 

The California Suprem Court in Senano v Pf^iest^ held iriint a sr^/stcni 
cviT priiblic scliool finance dependant upon local p'-operty v/rjjues which 
pr Induces disparities in expenditures and resuliiing eduuutional op- 
portunities is actionable milder ; equal protection ^'lause or the United 
St: ' :!s Constitution and under California Constitmtion.^ The rigjit to 
an education was recogini2ed -:s a fundamental iricrcst and the state 
syr'om of finance may noi disc rim in ate between acIiooI dirricts on tlit.^ 
bas s of property wealth, parti^larly \dien no compelling s^ale p:urpose 
necessitates such a system. The court required nscal-nieiUraiity in 
educational finance by holding I '.iat thi: qu.ality of u.duL:ation nnay not be a 
funcuon ofwealth other than thti: wealiii of the stadeap a whok. 

Tnc repercussions of this decision are: still just beginning to be felt. At 
lliis jiincture it might be mseful xo conjiicer whether the Scrrajw rule could 
and. if so^ whether it shdiild be applied in Oregon- The former inquiry is 
facraal; whether similar circumstances exist in Oregon as existN'^d in 
CiV, :ornia. The latter inquiry involves r : propriety of the constitutional 
an^^Llysis and the potential impact of its application in Oregon. Only the 
fonner will ibe dealt whh in tliis paper. 

Califc)rn^^2 and Oregon have similar cw'-titutiona.! pnwisions in this area. 
Both stale constitutions include equal p: vileges and immunities clauses.^ 
Wliile California courts have interpretec: its clause as "substantially the 
equivalent"" of the equal protection daiuse of thr: federal Constitution,"^ 
Oregon courts have applied the same principles when evaluating challenges 
based on uic equal protection clause of the United States Constitution and 
those based on tlie state equal privileges and imniuitiities provisiion.^ 

In somi: legal circles it has been said that a Senano ruling c .uld be even 
more likely in Oregon because of ['iC existence of so :ie uiffering 
constitutiional provisions. Reliance is placed on the inclusion of ihe word 
**uni^'Orn: " in Oregon's pv ovi '' ;i for the .^sicolishment of public .iducatEou- 
•.nd the absence of it in Caiii, mia's pro isic n.^ This reliance is nisplaced 
jince ;the Oregon Supren^^e has inte-'pre ved "unifornn^' ir :his context 
as rehiied only t vthe system d not the mtiJuns of obtain ng ae statewide 
:sy stern. 
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The Oregon Constitulion also requires tax laws to operate uniformily as 
docs the California Constitution, s Early cases interpreted such provisions 
as necessitating uniformity only within the ?axing units, ignoring 
Serrano-type discrimination between taxing districts,^ However^^one bone 
might have been thrown to '*Serranoptimists'* when the Oregon Supreme 
Court explained, '"It is only where statutes are passed which impose taxes 
on false and unjust principles, or operate to produce gross inequality, so 
that they cannot be deemed in any just sense proportional in their 
effect. ..that the courts...'' will interfere, Perhaps such inequality exists 
today. 

An analysis of the present system of financing pubHc education in 
Oregon requires an examination of the mechanics and interactions of its 
four principal components.^ * Most districts receive revenues from (1) the 
residents within the school district, (2) the state, (3) the county, and (4) 
the intermediate education district. 

Local Revenue 

Disparities in educational offerings, reflected in variations in ex- 
penditures per pupil,' ^ arise predominately from differences in school 
districts' local revenue raising abilities,^ ^ The ability of a district to 
finance education locally is a function of the property wealth per pupil of 
the district, and of the willingness of the residents to tax themselves for 
education.'^ In Oregon, disparities in district wealth per pupil exist in a 
ratio of I to 143,^^ Even if the districts with less than 100 pupils are 
excluded because of their inherent inefficiencies of scale, the wealth per 
pupil ratio is I to 22.' 

Available research also indicates that variations in expenditures per 
pupil are more related to disparities in school districts' wealth per pupil 
than to any variations in specific operating costs between districts,'^ 
Furthermore, studies conclude that property valuation is the most 
significant single factor affecting a district's expenditures per pupil,^'^ 
Therefore, in light of these wealth disparities, wide disparities in per pupil 
expenditures are to be expected in Oregon. 

The relatively poor districts may value education highly and tax 
themselves at rates three to four times those of rich districts, yet even with 
state aid these poor districts ari unable to match the expenditures of the 
rich.^^ The average net operating cost per pupil for the poorest ten 
percent of the districts was S6b4 m 1969-70, while for the richest ten 
percent it was $1623.^ ' Furthermore, the average tax rates that produced 
the revenue to finance these costs were 13.14 and 9.52 mils re- 
spectively. jhc richest ten percent supported a program at a cost nearly 
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twice the statewide average from only three quarters of the statewide 
uvcrage tax.2 3 On the otlicr hand, the poorest ten percent, taxing at nearly 
the average statewide tax, could produce only thiec quarters of the average 
statewide operating revenue.24 ihe costs of education continue to rise 
and other municipal services expand, voters are increasingly reluctant to 
approve additional or increased !evies.2s jhe poorer districts are the first 
to experience this problem. 
State Revenue 

Although the stnte has allowed local government to become the 
predominate source of educational revenue,26 state is still responsible 
for the operation of the entire system of finance.27 its programs aiding 
education, therefore, should be designed to counteract any of the 
inequalities that arise from variations in local revenue raising abilities. 

The Basic School Su>;port Fund is the primary source of state aid to 
public education's The stated purposes of this aid program are *^to 
equalize educational opportunity and conserve and improve" the standard 
of public education.29 Implicit in these purposes, especially that of 
improving education, and in the method chosen »o effectuate them, /.e., 
monetary aid, is the staters recognition of the relationship between 
expenditures for education arid the quality of education. In Serrano, for 
the purposes of the appeal, the demurrer of the defendants was viewed as 
admitting this relationship.^o Proof of such a relationship in a trial of the 
alleged facts would be difficult but not necessarily impossible. ^ « 
Certainly, variations in operatmg costs p^r pupil ranging from SI 90 to 
S6.880 or S535 to $2,450 when small sch )ol districts are excluded, must 
have some effect on .he quality of education offered. 

How the state^l purposes of school support interact and are effectuated 
by the manne; of allocating funds is of prime importance here. Some 
standardized terminology would be useful for this analysis: to the extent 
that the program aids a poor district to overcome its poverty, the program 
can be categorized as equalizing; if it aids the rich districts and accentuates 
resource disparities, the program is anti-equalizing: if the program affects 
all districts equally, regardless of their relative weaUh, the aid is 
non-equaJizing. 

Special Purpose Gnints 

Sixty percent of the transportation costs of a district expended two 
years prior to the year of apportionment must be distributed from the 
Basic School Support Fund in proportion to the statewide total of such 
costs.33 To the extent lhat this aid program is an nicentivc for rich 
districts to increase their transportation expenditures, it is anti-equalizing 
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since the poor district may find it difp Jt to supply adequate trans- 
portation facilities.^'* Of the three stated goals of the Basic School 
Support Program this allocation seems most related to the conservation 
and improvement of education, because it allows the districts to reallocate 
the money that would otherwise be spent on transportation. However, 
because this aid is for a relatively fixed cost and accounts for only about 8 
percent of the Basic School Support Fund,^^ it is not of major 
importance. 

An even smaller proportion of the Basic Fund, 1.79% of the remaining 
fund, is allocated to enrollment growth, and is distributed to the districts 
experiencing growth in the proportion that a district's increase in pupils 
bears to the total statewide increase.^^ Since growth is substantially 
independent of a district's relative wealth, any effect that this aid has on 
the equalization of educational opportunity appears to be coincidental. 
Althougli it had its origins during a time when many districts were rapidly 
growing and population data was not adequate for budgetary planning, 
this growth factor has been considered an unnecessary complication the 
state's aid program.^'^ 

Foundation Program 

A majority of the Basic School Support Fund is distributed under a 
foundation program.^^ Under this program, all districts receive flat grants 
based upon the district's weighted resident pupils^^ and some districts 
receive equalization aid because of their relative inability .to locally 
support a certain minimum level of education set by the state.^° While, the 
national trend of states operating similar foundation programs is to 
increase the equalization portion,^ ^ recent legislation in Oregon has 
increased the flat grant portion from a fixed 81. 5% of the remaining fund 
(after deductions for growth and transportation) to the remaining fund 
minus the amount allocated as equalization aid in 1970-71. The 
proportion of state aid that is equalization aid, already below the national 
average,'*^ ^ill steadily decrease as the total state aid increases. Therefore, 
it seems that the primary result of state aid to education in Oregon is to 
supplement local revenues for education, and not to equalize educational 
opportunities. 

There is also a question concerning the effect of flat grants under the 
formula used in apportioning the foundation program. However, before 
this question can be fully answered it is necessary to consider the 
operations of the component parts of the formula. The effect of a flat 
grant operating alone is most often considered to be non-equalizing 
because all districts receive the same amount per pupil.'*'* Aflat grant can 
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be equalizing only to the extent that the source of the funds for the grant 
is a progressive tax'^s gj^j ^.^j^ ^.^j^ ^i^^^ income famiiics live 

in poor dlstricts.*^^ 

Equalization aid is an attempt to assist poor districts in attaining a 
minimum educational program. All districts levying a specified tax^^ are 
guaranteed at least the minimum per pupil revenue level designated by the 
legislature.^^ For example, suppose the minimum level is S600 per pupil, 
the required district millage is 1 0, and district (A) has a true cash valuation 
per pupil of $20,000 while district (B) has a valuation per pupil of 
S60.000. If both districts taxed at the required rate, district (A) would 
raise S200 and receive S400 from the state while district (B) would raise 
S600 locally and receive no state equalization aid. 

Such a plan would be fully equalizing only if no district could tax at a 
rate higiicr than the required rate and the minimum guaranteed level were 
equal to the revenue which would be raised by the richest district at the 
- required rate.^^ i^j^g districts can tax above this rate or 

accumulate more than the guaranteed level at the required rate, wealth 
discrimination will continue. ip Oregon, over sixty percent of the school 
districts tax at rates above the required equalization rate.-''^ The richest 
district, if it taxed at that rate, would produce thirty times the guaranteed 
level without any state aid.^^ average actual tax rate is twenty percent 
above the required rate.53 xiius it seems equalization aid falls far short of 
fully equalizing educational opportunities and removing wealth dis- 
crimination. 

The situation in Oregon is more complex than in states that utilize flat 
grants and equalization aid independently. In Oregon, the flat grant is 
included with local revenues that would be generated by the tax levy at 
the required rate and the sum is then equalized up to the guaranteed 
minimum level. It makes no difference to a poor district whether or not 
flat grants exist because a specific amount of funds is guaranteed regardless 
of whether part are called flat grants. The rich district, on the other hand, 
receives no equalization aid but does get a flat grant. The flat grant is 
anti-equalizing to the extent that it increases a rich district's revenues 
beyond tlie guaranteed level since the poor districts receive aid only up to 
tliat level .^^ 

In 1969-1970, Oregon guaranteed a level of S483.53 per pupil provided 
a district taxed at 11.278420 mils.^^ jj^e flat grant per pupil was 
SI 30.95.^'^ The distribution and effect of the aid from the foundation 
program of the Basic School Support Fund is presented in Figure I. 
Districts that would have produced less than S352.58 per pupil (the 
difference between the guaranteed level of support and the flat grant per 
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pupil) at the required rate (districts poorer than A) received both 
equalization aid and flat grants. For districts producing more tlian S352.58 
per pupil at the required rate (districts richer than A) but less than 
S483.53 {districts poorer than B) a portion of the flat grant is 
anti-equalizing. All flat grants received by districts richer than B arc 
anti-equalizing. Tho portion of the flat grant money that is anti-equalizing 
is shown in Figure 1 above the solid line. Over $19 million, thirty 
percent of the flat grant aid, was apportioned in such an anti-€qu?Jizing 
manner.^ ^ The choice of the formula used in allocating funds directly 
results- in discrimination against the poor districts and contravenes one of 
the stated purposes of the state program, that of equahzing educational 
opportunity. 
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County and LE.D. Revenue 

Eiicli county in Oregon is required to levy a property Viix that will 
produce ii fund equal to the lesser of the amount !i?vied in the year 
1965-1966 or Si 0.00 per census child between the ages of 4 and 20 
years. To this County School Fund is added other monies received by 
the county for educational purposes, c.j?,, federal forest rental and timber 
sales.^^ Out of this fund each district receives $100 plus an amount 
apportioned according to the number of children within those ages that 
resided within the district the previous fiscal year/'^ The fund serves to 
equalize expenditure disparities within a county in much tlie same manner 
as the intermediate education district. 

Most counties in Oregon have established intermediate education 
districts in an effort to equalize disparities within a county by forcing rich 
school districts to aid the poorer distficls within the I.E.D.^^^ The most 
common type of I.E.D. levies a property tax designed to produce up to 50 
percent of the total school districts' operating levies in the preceding 
year.^"* The revenue is then d/stMbuted on Uie basis of the resident average 
daily membership of each district,^^ j ^ gj-g^j unweighted pupil, 
and the total local levy extended is adjusted to account for this additional 
revenue. 

This procedure does not necessarily minimize wealth disparities. Even if 
the levy was distributed in a fully equalizing manner, only approximately 
50 percent of the expenditures could be equalized. In Lme County, for 
example, oiJy 6.1 percent of the I.E.D. budget was distributed in such a 
manner that districts received more than they pnid.^^ Furthermore, 
whether a district pays or receives more is not determined by its relative 
wealth per pupil. The eighth and tenth poorest districts of the sixteen in 
Lane's I.E.D. paid more to the I.E.D. in tax revenues than they received 
back, while the sixtli and eiglith richest districts received back more 
money than they contributed.^^ Additionally, the levy often adversely 
affects the state's equalization aid.'^^ For example, two of the districts 
within Lane*s I.E.D. that received more money from the I.E.D. than they 
contributed were not entitled to Basic School Support equalization aid in 
1969-1970. 

Harney, Grant, Wallowa, and Wheeler counties operate another type of 
intermediate education district. In each of these counties, the dis- 
tribution of the I.E.D. levy is based not on the average daily membership 
of each district but on the percentage that each school district's tax levy 
bears to the total levies of the districts within the I.E.D. By completely 
ignoring the incidence of pupils in the collection and distribution of the 
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funds, the effect of this system is more irrational than t! ^ usual type of 
I.E.D. 

Four counties'^ operate as county units with a county school board 
setting the local levy in support of schools for the entire county and 
distributing the revenue as flat grants among the districts within the 
county,"^"* Two of these counties, KJamath and Josephine, allow some 
districts to levy taxes independent of th. county levy,'^^ but since most of 
the local revenue for schools comes from the entire county no inter- 
mediate education districts have been formed in these four counties. The 
effect of the county unit system is to remove wealth as a factor in 
determininp; the educational expenditures of the included districts. 

Summary of Empirical Study 

Oregon does not distribute the benefits of education equally. In spite of 
the abundance and complexity of revcMiue producing programs, the quality 
of education a child receives is largely determined by the wealth of the 
district in which he happens to Hve. .State enrollment growth and 
transportation aid programs are at best non^ualizing. The majority of 
state funds are distributed as flat grants that are substantially anti- 
equalizing. Only the equalization aid program has the potential of 
lessening the disparities in revenue raising abilities among districts in the 
state. However, the declining size of this program demonstrates that 
elimination of wealth discrimination in education is not a high state 
priority. The state has also provided for county and I.E.D. programs that 
in practice do not always realize the goals they were intended to 
accomplish, and often conflict with the goals of state aid programs. The 
state system of financing public education, therefore, can be said ai best to 
condone, if not perpetuate, local wealth discrimination and unequal 
educational opportunities. 

Therefore, from this analysis of the constitutional provisions and the 
statutes and their effects, it seems apparent that Oregon is ripe for the 
adoption of the Serrano rule. 
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'5Cal.ld 584.487P.2d I241 , 96 CaL Rptr. 601 (I07I). 

2 U.S. Co.^st. amend. XIV. § 1, Cal. Const, art. I. ^ § 1 1 . 21 . There was 
no final adjudication of the parties' rights in Serrano since the appeal arose 
on a demurrer. Accord, Van Dusartz v, Hatfield. CiviJ 243 No. 3-7 1, 1 0 & 
n. 14 (D. Minn., Oct. 12. I97I): See Schoettle, -The Equal Protection 
Clause in Public Education^^ 71 ColimuLRew 1355, 1404 (1971): 
Contra. Rodriquez v, San Antonio Independant School District Civil No 
337 F. Supp 280 (W.O. Texas, 1971), 

^Compare Oil. Const, art. L § 21 which provides: ^'No special 
privileges or immunities shall ever be granted which may not be altered, 
revoked, or repealed by the Legislature; nor shall any citizen or class of 
citizens, be granted privileges or immunities which upon the same terms 
shall not be granted to all citizens'* with Or Const, art. I. § 20 which 
provides: "No law shall be passed granting to any citizen or class of 
citizens privileges, or immunities, which, upon the same terms, shall not 
equally belong to all citizens." 

"^Serrano v. Priest, supra ^ n. 1 1 . 

^Plummer v. Drake, 212 Or. 430, 320 P.2d 245 (1958). 

^Compare Or. Const, art. VIII, § 3 which provides: "The legislative 
Assembly shall provide by law for the establishment of a uniform and 
general system of common schools/' with Cal. Const, art. IX. 5 which 
provides: 'The legislative shall provide for a system of common schools by 
\diich a free school shall be kept up and supported in each district at least 
six months in every year, after the first year in which a school has been 
established." 

^School Dist. V, American Surety Co.. 1 29 Or. 248. 275 P. 9 1 7 ( 1 929). 

^Compare Or. Const, art. IX, § 1 wliich provides: "All taxes shall be 
levied and collected under general laws operating uniformly throughout 
the State/' with CaL Const, art, I § i] which provides: ^'All laws of a 
general nature shall have a uniform operation." 

^OYv of East Portland v. County of Multnomah, 6 Or. 62 (1 876). 

Johnson v. Jackson County. 68 Or. 432, 436, 136 P 874 875 
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^ ^Federal revenue is not considered in this comment. Such money is 
relatively insignificant and typically in the forms of special purpose aid. In 
1969-1970 only 6% of the operating revenue for public education came 
from federal sources. Research Division National Education Association, 
Rankings of the States. 49 (1971). 

^^The term '"pupil" is used throughout this note as a substitute tor 
weighted resident pupils as defined in ORS § 327.006 (10) (1971). 
Weighted figures are used due to the need for consistency and simplicity in 
analysis and comparisons. The weighting of resident pupils is an attempt to 
account for the differences in high school and elementary educational 
costs. D. Parnell, Apportionment of the Basic School Support Fund for 
the Year Ending June 30, 1970 (1970) (hereafter cited as D, Parnell), Tlie 
weigliting factor assigned a higli school student is 1.3, ORS § 327,006 
(10) (1971). However, the higher cost of high school education has been 
said to be over-exaggerated and decHning in importance in Oregon. 
Legislative Fiscal Comm., ^ Program for Revision of fntergovernmenia! 
Finance in Oregon 76 (1966) (hereafter cited as Legislative Fiscal Comm.). 
The proper weighting factor in 1965-1966 would have been only 1.14. Id. 

^^In Oregon about sixty-six percent of the revenue for pubhc 
education comes from local property taxation. Legislative Fiscal Comm., 
supra note 3, at 69; See also A. Wise, Rich Schools Poor Schools XI 
(1968). 

^ '^Serrano v. Priest, s upra 

^ ^Ihc poorest district in the state, Delena in Columbia County, has an 
assessed true cash valuation per pupil of S8711.07 whereas the richest 
district. Flora in Wallowa County, has a true casli value per pupil of 
5124,844.00 (143 times that of Delena). R. Winger, Special Report ~ 
School District Rankings for School Year ] 969-1 9 70, Oct. 12, 1971 
(unpublished report in Univ. Or. Law Center Library) [hereinafter cited as 
R. Winger]. 

^^Efficiencies of scale refer to the minimum size a district must be to 
operate efficiently. The exclusion of districts with less than 100 pupils is 
not nicant to imply that larger districts are actually operating efficiently. 
Certain relatively fixed costs, such as principals' salaries, make up a greater 
proportion of a small district's budget than of a large district's. The 
exclusion of these very small districts is also consistent with the legislative 
recognition of their special problems implicit in ORS § 327.075 (2) 
(1971), (the small school correction provision). 



^ '^Nearly 30% of ihe districi , iii the stale are thereby excluded. The 
richest district under Ehese circumstances is Helix in Umatilla County with 
an assessed valuation per pupil of 5187,728.50 while the poorest .'isirict is 
still Delena in Columbia County. R. Winger, mpra note 6. 

^^W. Briicy. ^Variations Between School District Rever uc and 
Financiai Ability," 4 National [Educational Finance Project 49, 5 (1 97 1 ). 

'*^S. Weiss, Existing Disparities in Public School Finance and Proposah 
for Reform (1970): H. James, J. Tliomas, & H. Dyck. Wealth, Ex- 
pend itures, arid Decision-Making for Education (1963). 

^°R. Winger, supra note 6. 

^Ud 

'-hi. 

-^The average cost statewide was S8G2,and the average tax rate mih 
13.62 mils Jd. 

^^!d. 

Legislative Fiscal Comm., supra note 3. at 56. 

-^Legislative Fiscal Comm., supra note 3, at 69. 

2 Cow. art. VIII, § 3 provides: Legislative Assembly shall 
provide by law for the establishment of a uniform, and general system of 
Common Schools.'" 

^^Legislative Fiscal Comm., supra note 3, at 70-71: W. Bade Oregon 
Tax Primer 14(1970). 

-^ORS 5 327.010(1971). 

^^5 Cal. 3d 584, 487 P. 2d 1241 , 96 Cal. Rptr. 601 , n. 16 ( 1971 ). 

-Ud,; Rodriquez r. San Antonio Independant School District, Civil No. 
C8-175.SA (W. D. Tex., Dec. 23, 197]). Research done by the Michigan 
Dept. of Education shows direct correlation between a district's annual 
expenditures per pupil and class size, special classes and programs, teacher 
preparation, full time principals, counseling services, research and testing, 
science labs and library facilities. J. Thomas, School Finance atid 
Educational Opportunity in Michigan 20 (1968); J. Solardc, S. White, 
'Intrastate Inequalities in Public Education,'' 1970 Wis. L.R. 7, 10. The 
relationship between such input factors and output quality was held. to be 
sufficiently direct in Robinson v. Cahiil, No. L-18704-69 (Super. Ct. N.J., 
Hudson County, Jan. 19, 1972). 

^ ^ R. Winger, supra no te 6 . 

3^0RS § 327.035(1971). 

3^J. Coons, W. Qune, & S. Sugarman, Private W^ealrh and Public 
Education 58-59 (1970) [hereinafter cited as J. Coons]. 
^^D. Parnell, supra note 3. 
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^'^Legislaiivc 'Fv-::i. Comm., siipra note 3, at 75. 

^^D. Parncll,:, :>ra note 3. 

^^Scc note 3 //-m 

*^^D. PanielK ,>, .7;rflnote3. 

■^^K. AJexand-r, 0. Hamilton &, D. Forth, '^Classification of State 
School Funds/' A National Educational Fifiance Project 29, 31 (1971 ). 
■^'ORS § 327.059(1971). 

'^^Oregon ranked 34th. R. Johns & R. Salmon, ''The Financial 
Equalization of Public School Support Programs in the United States for 
the School Year, 1968-1969," 4 National Educational Finance Project 
119, 137(1971). 

'^'^ J. Coons, supra note 25, at 54. 

•^'"^ J. Coons, supra note 25, at 55-56. 

"^^'C. Benson, ^'Economic Analysis of Institutional Alternatives for 
Providing Education" 2 National Educational Finance Project 121, 127 
(1970). 

'^'^Ahhougli a local effort is required of districts, receipt of a district's 
sliarc of equalization aid is not conditioned upon the levy of the required 
rate. If a district which would qualify for such aid chooses a lesser rate, the 
equalization money will still be distributed but the district will not be able 
to attain the minimum revenue level. 

"^^D. V'dineW, supra note 3. 

"^^J. Coons, supra noic 25, at 65, 71. 

^ ^ R. Winger, supra note 6. 

^'^D. ParnelL supra note 3. 

^^J. Coons,si/prj note 25, at 1 12, 

-'^^D. Parnell,5wprfl note 3. 

^^R. Winger, supra note 6. 

^^This graph is only an approximation of the 1969-1970 data. R, 
Winger, 5z/pra note 6. 

600RS § 328.005 (1971). 

610RS :.-4.060 (r'71). The uneven incidence of such fomvi;t 
revenues inciroTO^;^ nic offercig disparities between districts of diffen-^^iil 
counties and js(n'r:n'e:^nializinir on a statewide basis. 

^^ORS : 328.:^! 5 (197 ). 

^^Legislarirvo Fiscjjn! CovDm.^supra note 3, at 70. 
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^Vc/. at 77. 

^^ORS 5 334.290. 327.006 (2). (7) (1971). 
6^0RS ? 334.300(1971). 

^^This is a result of the limits set on the size of the l.E.D. budget. 
^^The figures were obtained from the Lane Intermediate Education 
District for tiie 1969-1970 Equalization Lev7 and Apportionment. 
^'^Id.: R. Winger, siipra note 6. 

Legislative Fiscal Comm., supra note 3, at 77. 
^^ORS § 334.350(1971). 
''^ORS § 334.400(1971). 

''^Crook, Josephine, Klamath 8c Lincoln Counties, D. Parnell, supra 
note 3. 

'^ORS § 333.370(1971). 

"^^Legislative Fiscal Comm., supra note 3, at 70. 
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THE POOR VIEW SERRANO 



Laird Kirkpatrick 

Serrano w Priest originated as a lawsuit on behalf of poor children. The 
Sctrwio case was instituted by poverty law attorneys from tlie Western 
Center on Law and Poverty in Los Angeles, and many o{ {hQ Serrano type 
luwsiiits filed in other states have been brought by Legal Aid attorneys. 
The decision has been heralded as one of the most significant cases on 
behalf of the poor ever decided, a ease that could break down the 
inequities in existing school finance systems and make possible equal 
educational opportunity for all. Yet in many geographical areas, advocates 
for the poor are now seriously questioning whether Serrano will contribute 
to the goal of equal educational opportunity for the poor. The Multnomah 
County Legal Services Program last fall studied the possibility of 
instituting a Serrano type lawsuit in Oregon. After careful consideration, it 
concluded that in Oregon a Serrano type decision would not necessarily be 
in the interests of the poor, especially in Multnomah County where the 
state s largest concentration of the poor resid e 

In assessing the inipaci o( Serrano upon the poor, an importai^ir fact 
must !)e kept in mind - the poor that are benefited by Serrano aic noor 
.school districts and not necessarily poor persons. Poor school districts can 
consist of rich persons. Rich school districts can consist of poor persons. 
This is because the wealth of a school district is measured by the taxable 
value of property per pupiK rather than by the average wealth of its 
residents. A school district can have a higli value of property per pupil, and 
theiefore be considered wealthy, even though the residents in that school 
district have a very low average income. 

The extent to which Serrano benefits poor children, as opposed to poor 
school districts, depends almost entirely on the extent to which poor 
children reside in poor school districts. Many persons have assumed, 
without adequate statistical information, that there was a strong corre- 
lation between the wealth of a school district and the wealth of the 
residents in that school district. They assumed the richest school districts 
would be in wealthy suburbs and the poorest school districts in the central 
city. This is true in some states. 
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Ill OrciZDii, however, poor children arc not concentrated in tho pom 
school districts. To a large extent, this is because Portland School District 
No. !. which is by fjr the largcsi school district in the state ( with nhiiost 
70.000 pupils)^ and which contains by far the largest number of poor 
Juldieii (ahnosl 14,000).- is a rich school district. School District No. 1 
iias more poor ciiildren than ever\ other district in liie state hus children, 
wiiii the exception of three. Yet Poitland Schoi^i District Noj is richer 
than liie school districts in Lake Oswegu, ItovcitoiK and vinualK all ihe 
surroundinu suburbs, oven thougli wealthier persons tend to reside'in those 
suburbs. 

Portland School District No, 1 has S54.000 taxable property per 
pupil, which is well above the state average of S40.OOO per pupil Lake 
Oswego School District has only S37.00O per pup:l.^ Tiic reason for the 
comparative wealth ot' Portland School District No. I is the industrial and 
coinniercial property concentrated in the city. 

Even on a statewide basis in Oregon, there appe::r to be as iiianv. if not 
more, poor children in rich school districts as in poor school district!;,^ 
However, more statistical information on this point is necessary. 

The irony of a Serrano type law suit in Oregon is that the whole 
purpose o\ Serrano was to provide poor children with equ::l educational 
opportunity. Instead, the theory of Serrano applied to Oregon favors the 
children of the wealthy in the Portland suburbs at the expense of the 
children of the poor in the Portland core area, A poor child in Portland has 
numerous educational disadvantages lis compared to a child from a 
wealthy family in the suburbs. However, one of the few advantages a poor 
child in Portland School District No. 1 does have is greater taxable wealth 
per pupil in his school district. The theory of Serrano ntlicr than helping 
that poor child, would take away this one educational advantage. 

However, it is much too early to assess the ultimate impact of a Serrano 
type decision upon the poor in Oregon. It depends entirely upon the 
legislative response to such a ruling and upon what system of school finance 
replaces the existing system. 

The poor have cause to be concerned Jiowever. by some of the options 
or '"models" that are being proposed. The option that would be the most 
prejudicial to the children of the poor is the decentralized model, where 
the state provides otily a minimal amount to each student and the local 
school district determines the level of expenditure by how high it sets its 
tax rate. If the Oregon Supreme Court adopts the Serrano rule, there 
would have to be what Professor Coons calls yowr equalizing" so that 
each school district in the dceentralized system would be able to raise the 
same amount of money for edueatic^i by the :?anie tax rate. On its face. 
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this seems eminently lair. Bch district wM set its uwn level o\ 
cducutionul expenditure und each district could ruise Uiesanie anioum lur 
education by the sumc rute of ia\. However. I think such u system would 
inherently discriminute against the poor for several reasons. 

h'iisi. the key lo such a dccentruli/.ed system is "cflorf' u'., which 
district is willing to pa> higlier school taxes. However, thissysiem iiziiores 
the many factors that influeiicc how much ^^cffort*' a district is able lo 
make. If the average income per family is S4,000 a year in one school 
district, ii is much harder for that district to be sblc to pay j liiglu-r rmc ol 
school taxes than for a district that has an average faniily inc(uue of 
S20.000 per year. If the residents of a school district have a higli income, 
they can afford to devote a larger proportion of their income for school 
taxes in order to provide better edueation for their children. Low income 
ix^rsons could not afford to do s^- 

Another factor that distorts the "effort" formula is municipal 
overburden. Municipal ov/:;»'burden means the amount of non-school 
pror-nty laxcs in a given district. In Portland, for example, non-school 
prn^.jrly taxes for city and county purposes are much higher than in most 
.school districts. This is illustrated by the fact that only 48 per cent of the 
Portland property lax dollar goes to schools, whereas the statewide 
average is for 70 per cent of the property ta.< dollar to go to schools.'^ If a 
school district is paying ivviee as much in non-school property taxes as 
another district, it is going to be more difficult to raise the property tax 
for schools in that district, Tiie Portland School District s school budget 
was rejected three times by the voters in the last year, and Portland is now 
operating schools that are labeled ''substandard" by the state, because 
ihey are being required lo close 10 days early this year because of lack of 
funds. !f a decentralized, power equalized system were adopted in 
response \o Scirano , it would be even more difficult to get Portland voters 
U) approve school budgets, because under such a system it would require 
"A^m tax rate to raise a given amount of revenue than is required 

:Stiii anotlicr factor that shows tJic inequity of a decentrali/ed svnIci:) 
where school districts set their own kvQ\ d -pending is the fact that some 
districts, such ^s Portlanid, contain a disproportionately large number of 
elderly persons, single persons, and other persons witliout children who are 
likely to vote against increased property taxes for ediicaticn. The suburbs, 
on the other hand, have a higlier proportion of families with young 
children, and such persons are the voters most likely to support increased 
school taxes. Should children in certain school districts be penalized by 
the fact that the voters in their district, for a variety of reasons, are 



un\vil(in<! to pay more for schools than ihe slate required niininium? Is it 
tail 10 deprive a school child of the- saJnc quality of cducjlioii that is being 
provided other children in the sluie merely because his cumnuinity docs 
noi place as iiidi a priority on education :is other c<>nmiunitie!> in the 
sijic; The Oregon constitution declares education in he a stjte respunsihil- 
II this is nue. it would seem that the state lias an obligation to 
guaruiiicv equal educational opportunity to all children in the stale, 
regardless tif ihe values and priorities of their local school district. 

Alihougli the decent rali/cd. locahoptioii model would he the most 
disadvantageous to the poor, the model of equal educational expenditure 
per pupil on a statewide basis would also be inequitable to the poor. A 
rigid system of equal expenditure per student is inherently unequal. 
School children differ in educational needs. If a student is blind, or 
oth ervvise handicapped, or educatiorially disadvantaged, he is uoing to 
require greater educational expenditure ihan a normal student. To deny 
him ihc additional (expenditure he needs in order to obtain an education is 
to deny him equal educational opporinnity. 

AitOther difficulty with complete uniformity 'n per pupil expenditure 
throughout the state is that educational costs arc higher in certain school 
districts. The costs of construction, maintenance, insurance, transport^j- 
tion. and other educational expenses vary from area to area in the state. 

Finally, if per pupil expenditure were equal througliout the state, 
presumably teachers* salaries would have to be uniform in all districts. If 
teachers* salaries were uniform, it is unlikely that schools in poor areas, 
especially in the core area of Portland, would be able to compete for the 
most qualincd teachers with the pleasant, peaceful suburbs. Again, the 
children of the poor would be rjcnicd equal educational opportunity. 

It is important to jocogni^c that the .Scrrom; ease did not require equal 
expenditure per pupil. All Scm-no said was the state could not allocate its 
educational resources on the basis of tiie amount of real estate per pupii in 
each school district. The court held that the amount of real estate per 
pupil was not a factor rationally related to educational purposes, ll is 
entirely proper, however, for the state to consider factors that are 
rationally related to education, such as special needs of certain children, 
and to allocate money accordingly. From the point of view of the poor, 
the most desirable educational system would be a centralized model where 
the special educational needs of children are recognized and funds 
allocated in a manner that truly makes possible equal educational 
opportunity for all. 

The public reaction to Serrano has been disturbing, because it has 
focused so little on the goal of equal educational opportunity. Poor 



children seem to have become the forgotten parties of the Serrano ease, hi 
Oregon, Serrano has become a taxpayer's lawsuit rather ihan a school 
children's lawsuit. Some persons view Serrano solely as an opportunity to 
shift tlieir property tax burden to someone else. 

Those who read Serrano as pertaining exclusively to tax dollars, and not 
to the ngJit of poor children to equal educational opportunity, may be 
misreading the meaning of Serrano, They may also be misreading ihc 
Fourteenth .An;endment. Serrano is only one of a scries of Jawsuits 
extending over many years thaJ have attempted to apply the equal 
protection clause of the Fourteenth Amendment to state systems of public 
education. The fundamental constitutional question is whether a state 
violates the equal protection elause when it provides superior educational 
opportunities to some of its school children and inferior educational 
opportunities to other school children, usually the children of the poor. In 
Serrano, the court was able to avoid this broader question and jiniit itself 
to a narrower, more judicially manageable issue. However, the court in 
Serrano clearly intended that its ruling would lead to greater educational 
opportunity for the children of the poor. 

Education has an overriding importance to the poor, because education 
is the best and usually the only means available to the children of the poor 
to break the poverty cycle. Education is the key to almost all rewards our 
society has to offer. Yet, in Oregon, as in virtually every other state, the 
children of the poor, and even many of the non-poor, have not been 
provided with equal educational opportunity. 

In responding \o Serrano, Oregon has a tremendous opportunity. It can 
provide not only more equity in taxation, but more equality in education. 
Hopefully, in restmcturing Oregon's system of school financing, the 
legislature will accord at least as higli a priority to the rights of school 
children !o equd educational opportunity as to the rights of tax-payers to 
fair laxMion. 
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FOOTNOTES 



' 'VO-'u Resident Average Daily Membership. Trite Cash Value, mid 
Local Millage Levy by Size and Types of Districts; Oregon Board of 
Education. 

-Distribution of Children from Low Income Families in Oregon for 
Determining Local ::^c''^ool District Maximum Basic Grants under Title A 
ESEA for Fiscal Year 1972. Oregon Board of Education, July 1 , 1971 . 

^Salem 24J (22,459), Eugene 4J (21,023), Beaverton 48J (18J52). 
The majority of Oregon school districts have less tlian 1,000 students. 
1970-71 Resident Average Daily Membership, True Casli Value, and Local 
Millage Levy by Size and Types of Districts, Oregon Board of Education 

^Id. 

^This conclusion results from a comparison of the number of low 
inconio children for purposes of Title I (see footnote 2) classified by the 
wealth of their school district. The 1970 census information on family 
wealth will be available shortly and should lead to a more accurate 
determination of how many poor children in Oregon reside in poor school 
districts. 

'^Summary of Assessment and Tax Rolls for 1969-70 fiscal year and 
196S'69 Property Tax Collections, p. 29, Department of Revenue, State of 
Oregon. January, 1970. 
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THE CONSTITUTIONAL DOCTRINE OF SERRANO v, PRIEST: 
SOME RESERVATIONS AND CAVEATS 



David B, Frohnmayer 
I. Introduction 

Few attorneys or law professors can ever claim in their lifetimes to have 
the same impact on the nation that Professor Coons has achieved, not only 
by virtue of his articles and books, but in the landmark case o( Serrano v. 
Priest^ which he argued in the California Supreme Court. He and his 
colleagues have almost single-handedly forced a healthy and long overdue 
national debate on issues of educational finance. It is a genuine tribute to 
his scholarship that any proper critique should be of book length to do 
justice to the quality, intricacy, and insight of his analysis. 

Serrano v. Priest has swept the country, and has inspired the spread of a 
messianic theology of equal protectionism with its own litany and 
incantations: '^suspect classifications,'' "fundamentality," "compeUing 
interests,'' and ''super-rationality." Nonetheless it may be time for a 
second round of examination, and an appropriate moment to heed voices 
of caution. The issue should be joined to provide this new theology, if not 
with a devil's advocate, at least with its doubting Thomas. 

By asking for my remarks to be taken as a plea for open discussion, 1 
hope to escape the charge of dog-in-the-mangerism, and the accusation 
that Professor Coons has not been accorded the Oregon hospitality that he 
has every right to expect. The odds seem, in any event, to be stacked 
securely in his favor. The list of jurisdictions adopting Serrano grows 
longer each month. I feel a little Hke those who stood at Kitty Hawk some 
70 years ago, looked at that strange machine, and argued to the end: 
''Orville, it won't fly." But I'm not sure it will ily and, unless some 
important questions are answered, it is not clear whether it should. 

Some initial caveats are appropriate. I do not argue that the present 
disparities in the system for financing elementary and secondary education 
in this state are fair or represent sound policy. These disparities and the 
inequities they demonstrate are clear. I do not appear to defend the 
property tax; like the plague, few will sing requiems for its passing. The 
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property :ax falls inequitably on different groups, and it is often 
counterproductive in terms of the policy choices that it compels in 
agriculture, industrial location and land-use planning. This paper is not an 
argument against reform. In fact, the legislature should have assumed this 
role long ago. and williout depending upon the judicial branch to force 
attention to the issue, hi fairness, of course, ii should be noted tliat state 
constitutional and statutory limitations, particularly the referendum, have 
crippled major tax reform efforts in recent decades, Finally.it should not 
be necessary to add that I support the idea of excellence for elementary 
and secondary education in the state, and the price tag necessary to 
achieve it. 

My purpose is simply to put this proposition:, if consthutionalism 
means anything at all, it sliould mean that there is a right way and a wrong 
way for the governmental institutions of a society to conduct business; 
and misuse of the equal protection clause of the United States Constitu- 
tion to mandate state school fmancing changes may well be the wrong 
way. 

The major proposition may be subdivided into three subsidiary 
arguments. The first is that the Serrano Court admits, and Professor Coons 
in his paper has agreed that the result in Serrano is not compelled by a 
process of deductive logic from existing decisions of the United States 
Supreme Court. Serrano clearly is an extension of doctrine, not merely an 
application of it. It should follow that a court reaching for a result has a 
greater obligation to survey the potential empirical consequences of its 
exercise in judicial creativity than has a court compelled more convinc- 
ingly by doctrine and dogma. 

The second sub^proposition is tJiat a rigid Fourteenth Amendment 
mandate forecloses in real ways policy choices among alternatives which 
might have been made by govermneutal units at the state and local levels. 
Consider Governor McCaU's statement, in announcing his tax reform 
proposal-that it calls for smaller sums than miglit be needed for "strict 
compliance with the Serrano concept.'' Unfortunately, as is the case with 
pregnancy, there is no such tiling as being just a little bit unconstitutional. 
The fault, however, if any is to be assigned, surely lies not with the 
Governor, but with rigid Fourteenth Amendment 'constraints on our 
governmental choices. A decision based on state legislation or a state 
constitution would permit significant legislative action or constitutional 
amendment to address the problem at the state level. A federal 
constitutional ruling forever forecloses those locally responsive avenues for 
political choice. 
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Third, it should be clear that this is no academician's quibble over 
abstract technicalities in constitutional doctrine. Particularly in light of 
renewed interest in governmental reform, and in concepts such as 
decentralization, local participation, and the revitalization of community 
civic life, we should be cautious about casting results in constitutional 
doctrine when tlie effect may well be to remove dncision-making power to 
the higher levels of state, and most probably national government, ^c/tg/w 
decisions clearly have dramatic implications: implications for distribution 
of our society's business as between legislatures and courts; and implica- 
tions for the effective levels of governmental decision-making at which 
important political choices are made, and ultimately, from which policy 
controls are imposed. In spite of assertions to the contraiy, it is very 
difficult to find any instance in our nation's history in which the entity 
paying the piper did not end up calling the tune, 

II. Serrano in Oregon 

Robert Winger has set forth a very complete and persuasive analysis of 
the Oregon school financing structure in light of the findings and 
conclusions of Serrano, The state constitutional and statutory structure of 
Oregon is similar to the state of California, the factual disparities in 
district tax base and per pupil expenditure are also similar, and the 
attempted equalizing role of state educational expenditures is even less 
significant than in California. In brief, if Oregon court.s adopt ihQ Serrano 
equal protection rationale, there would seem to be little question but that 
plaintiffs would prevail in (he merits. 

There may, of course, be some room for legal maneuver. The California 
court case has not yet been tried on the rather narrowly circumscribed 
issue of whether the varying school district dollar inputs and expenditures 
on education have a tangible relationship to variations in educational 
quality among the districts. This has been a matter of considerable dispute 
ever since the massive 1966 Coleman Report^ documented the apparent 
shortcomings of a compensatory education program limited to school 
hours alone. However, at least one case has already decided the issue on 
the merits. The New Jersey court in Robinson r Cahill^ reportedly 
received 150,000 pages of testimony, and, in an embarrassingly partisan 
opinion (one exceeding 80 pages and citing such eminent legal authority as 
Kurt Vonnegut's Slaughterhouse Five and T. S. Eliot's The Hollow Men as 
well as numerous sociological studies) found that there was indeed such a 
relationship. Although the temptation to demagogy in criticizing such 
decisions is irresistible, this process exemplifies the difficulties of court 
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adjudication and, parenthetically, readily suggests the superior forum, as 
between legislatures and courts, for deciding such complex issues of expert 
opinion, factual analysis and value preference. 

It is also conceivable that the trial of fact in a Serrano type case could 
establish that variations of cost input are related to quality in ways that do 
not establish unconstitutionally discriminatory variations as amoijg dis- 
tricts. Variations in money input are related to a number of matters apart 
from educational quality in ihe classroom-transportation and busing 
expenses vary significantly throughout the state as do the numbers of 
pupils requesting higlier cost vocational education. Class size and the 
ability to capitalize on economies of scale, the degree of high cost 
compensatory education programs, capital building costs, land acquisition 
and labor costs all affect expenditure levels. Undoubtedly, therefore, the 
rough equation of simple dollar input to educational quality could be 
seriously misleading. All this having been said, it is still a fairly obvious 
long-shot that defendants could show that the cost-quality relationship 
v^hich Serrano purports to estabhsh is not true as a matter of fact. 

Even if the Oregon courts propose a Serrano result, the result could 
easily be established on the preferable ground of state constitutional 
provisions. But, in spite of these alternative possibilities, if Serrano is to be 
defeated or upheld in Oregon, the decision will probably rest on the 
persuasiveness to the Oregon courts of the federal equal protection 
argument. Before examining that argument and some of its central 
difficulties, it is useful to clarify those things which Serrano decided, and 
those which it did not. 

III. The Serrano Decision: What Did It Decide? 

First, Serrano did not abolish the property tax; nor did it lower it. One 
legislative consequence for some districts may well be increased property 
taxes; a strong likelihood is simply a shift of the taxing authority to a 
statewide property tax. Serrano, therefore, does not preclude use of 
property tax revenues, at least under appropriate circumstances, for 
schooling. 

Second, Serrano does not reduce school district expenditures. Since it 
may well necessitate some kind of "leveling up" of some districts, it 
probably means increased aggregate school expenditures. 

Third, as Professor Coons quite clearly stated, Serrano has nothing to 
do with the individual poverty of particular school children; nor does it 
have anything to do with the wealth of individual parents. Even the 
wealthy parent residing in a school district that spends more than the 
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average amount on pupils can complain on the basis that his tax rate to 
achieve that expenditure level might be higher. 

Fourth, and finally, Serrano (though the language of the opinion is not 
onthcly clear) does not estabhsh the constitutional mandate for equal 
per-pupil expenditures.^ 

There are various formulations of the precise proposition which Serrano 
(Joes purport to establish; and it is worthwhile to state several of them. 
Professor Coons stated in his paper, "AH that is forbidden is employment 
of units with similai' tasks but different capacity to spend/' Alternatively, 
he has stated: "Residence should not effect tax resources available for 
children's education/' The courts have put it as follows: 'The quality of 
pubhc education may not be a function of wealth other than the wealth of 
the state as a whole." Or, "The state is required to be fiscally neutral/' 
One must, of course, question whether the last formulation -the test of 
"fiscal neutrality"-is any clearer, is any more judicially manageable, 
contains nny more precise standards for judicial evaluation and for the 
formulation of court-ordered relief than the talisman of "educational 
needs'' which the United States Supreme Court seems already to have 
rejected as unworkable. ^ if equal per pupil expenditure is not necessary, 
what is? A decision standing on constitutional grounds should provide 
state legislatures with guidelines by which to gauge the legal permissibility 
of their mandated attempts at reform. 

IV. "Fundamentality" and Standing: 
Some Unresolved Constitutional Questions 

There are at least two analytical problems with the equal protection 
argument made InSerrano; the doctrinal origin of the "fuiidiunentality'' of 
the interest in education ascertained by the CaHfornia court, and the 
peculiarities regarding the standing of the particular plaintiffs to raise the 
issue of a denial of equal protection. 

A, 'Tundamentality" 

The legal significance of finding a "fundamental'' interest is obvious for 
the constitutional lawyer, but perhaps unnecessarily obscure and confusing 
for the layman. A brief digression is thus in order. 

When a statute is challenged on the basis that a classification it contains 
or imposes violates the equal protection clause of the fourteenth 
amendment, courts usually sustain the validity of the classification. In 
view of the virtually infinite number of different groups and the 
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impossibility, of exactitude in legislating on most issues of any complexity 
- particularly in matters of economic regulation - the judicial reluctance 
to overturn legislative judgment is understandable. The constitutional 
standard is highly permissive: '*a statutory discrimination will not be set 
aside if any state of facts reasonably may be concc3.ved to justify it,"^ As 
the court has repeatedly stated, a classification does not offend the 
Constitution simply because it **is not made with iraathematical nicety or 
because in practice it results in some inequahty."'^ 

However, the Supreme Court has found that a select group of 
important interests deserves special protection under the Fourteenth 
Amendment. Accordingly, the court imposes a much more demanding 
standard of judicial review. The standard is phrased in differing fornuilu- 
tions, but requires the courts to view the classification with strict scrutiny 
when deahng with a *'suspect classification," which touches upon a 
''fundamental interest." If these special circumstances are present, the 
governmental entity must then show that the classification is necessary to 
further a "compelHng state interest. in no Supreme Court case since 
1944^ has an interest sufficient to sustain the gov::MnmentaI burden in 
these instances been upheld. 

In view of the virtual certainty that the findinriL of a fundamental 
interest and a suspect classification will serve to invaudate the legislation, 
it is crucial to examine with precision the criteria by ^which an interest can 
acquire the epithet "fundamental." 

To find that the "interest" in education wa^ '"ifundamentar' the 
California court engaged in a clear extension of c Lsdng doctrine. The 
language of "fundamental interest," of course, does not appear in the 
Equal Protection Clause; and the word "education'' ap; '^ars neither in the 
Fourteenth Amendment nor in any other-significant pa.^sage of the United 
States Constitution. Almost literally out of whole cloili there emerges a 
court'constructed fundamental interest in educp.tioiii. By cutting and 
pasting dicta from decisions on other issues, the court persuaded itself that 
the impact of education was so significant tkat the values and interests 
could, in a constitutional sense, be characterized as fundamental. The real 
question, however, is whether the court has done anything more than say 
that education is "very important." 

It may readily be conceded that education is very important, but 
constitutional adjudication has traditionally proceeded by virtue of 
different standards, and with reference to the requirements of an 
ascertainable constitutional te}a. Previous cases, including those involving 
"wealth" classifications and concerned with voting,^ ^ with racial discrim- 
ination,^ ^ and with criminal procedure^ ^ have located the source of the 
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fundamental protected values within the textual confines and political 
value statements of the constitutional document itself,'-^ There are 
weiglity and respectable reasons why the courts sliould continue to lestrict 
the ambit of judicial discretion to such ascertainable sources. If a court is 
unconstrained by textual limitations, an^ seeks to incorporate into 
constitutional doctrine its own value judgments and social policies, it is 
engaging in the espousal of a judicial natural law. By the same token, it 
subjects itself to the same indictment for acting as a super-legislature as 
brouglit the Supreme Court and the nation to the brink of constitutional 
crisis in the halcyon days of substantive due process. 

The most troubling aspect of these categories - the compelling 
interests, the suspect classifications, super-rationality standard,?, and 
fundamental interests - is their infinitely malleable putty-like character. 
They are subject to endless manipulation; but they contain no logically 
competing internal direction nor do'they contain any internal principle of 
self-limitation. A generation of constitutional law scholarship has enumer- 
ated the dangers of treading on this kind of doctrinal ground. 

Apart from these arguments, however, it is difficult to determine in this 
analysis why education is a "fundam^iiuih interest and other kinds of 
important interesE> .am not. The Supreme Court has iimimated (and 
Professor Coons h v airrmitted) that other irnterests such as housing*"^ and. 
welfare^ s ^j.^ ''tnccEdamental." The primary rationale offered by 
Professor Coons ^: ij'ik^^ate education as> a fundamental interest is his 
argument that eduticmiiiDn - distinct fromi other governmental functions 
has such a direct rda:i^:on':o political life. one's ability to fui^ction in the 
world with his pen^ .niljl to formulate msianmigful political values and civic 
commitments*^ it apart from die others deserves the epithet 

'"fiDndamcntal." 

Clearly articulacee an empirical propcsitioii, this last view is at the 
very least disputabli^.iuiid most probably dismonstrably false. Everything 
we k,iow that has ^^^^^rrx out of Operation Headstart, studies of the first 
five childhood yeauis. . i^rniclusions from the Coleman report, and psychology 
ical studies of the soctirrdzation of the child show that early home life and 
the character and fuie quality of his pre-school and extra-school life - in 
sliort, the areas directly affected by welfare and housing programs - are at 
least as significant in the substantive formation of attitudes as anything the 
child will ever receive in the classroom. Apart from whether a legislature 
constitutes a better forum than a court for debating tliis issue, how can 
one interest, arguably less important, be justified as constitutionally 
fundamental, and the others not?'^ Moreover, the trend of constitutional 
litigation and legislative enactment with respect to the assertion of the 
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fundamcnlality of educational values to political participation and a vj. t?'^ 
civic culture is precisely the opposite to that urged by the proponent' ^'^^ 
Serrano, Tlie abolition of literacy tests for voting surely denigrates ivV^ 
tile persuasiveness of the rationale, Jn fact, is there not a hidden cl ti^^ 
component in Serrano itself? Could not a court motivated by more sinja^^ 
values seize on the fundamentahty of the interest in an educated citi?.\ry 
as the very basis for a "rational" legislative classification awarding righ/ 
privileges to those who are properly educated over those who are not? ^ 

B. Standing: Who is Denied Eqiul Proteetion of the Laws? 

The second conceptual problem with the equal protection argument 0^ 
Serrano Hcs in the analytical confusion as to the precise injury suWi^^^d 
and the standing of each category of plaintiff to complain of it, Altho^j^ 
these are a lawyer's technical arguiments, they are matters whiich go to jji^ 
heart of the equal protection claim, and therefore requiire fiirtii^^ 
clarification. 

Serrano purports to estabHsh the principle llvdl if sch ool sy%x^^ 
expenditures within a state reflect t'he disparate bases avauiuble to 
various districts, the equal protectiorn.clause is vicilated, whether or not 
per capita expenditures per child ajre identical, /nstead of the indiviUu^,)' 
ized standards governing claims in past instances of a denial of cq^j^jl 
protection, we see the use of an aggregate comparison. The denial ofeq^,^) 
protection, if any, lies with differences in district, not individual weaitji- 
What must be clarified is the arena of injury and the relationship of jj,^ 
injury that is suffered to the particular remedy that is offered by 
court. Wliat, in fact, is compelled? is this a taxpayer's case or 2 childrc,/^ 
case? Or does it achieve its seejiiingly persuasive logic t nly by 
impermissible amalgamation of rationales taken from ncii of ^1^5*^ 
independent areas? 

Let us be precise about the stakes involved i-.i ac argument. If this sui^ 
is really not at heart concerned with the diaracter of the educatiof^ 
received by children (which, by hypothesis it is not, because equal 
child educational expenditures among districts wiU not foreclose the suit^ 
then the real thrust is inequality among taxpayers respecting the scrvi^j.^ 
tJiey receive. If this is the case, then this is not really a "fundam^ntar' 
interest case at all, and there is nothing to limit the rationale to educatiofi 
as opposed to any other areas in which people might have an interest i(i 
state or local government expenditure: parks, housing, ligliting, sanitatioj^, 
police protection, health services, and the- like. If Serrano is concerne^J 
with the quality of educational opportunity available to a child then 
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(l»os ,t allow a cnild who is in a district receiving equal cX|uenliture to sue'' 
indeed, why does it allow a child to sue when he is living in a distriel 
■;viie>ein i,c reeeives a greater educational expenditure per capita than 
children in another district? 

Ixt us put the questions as a simple assertion. Each class of parties 
seems to piggyback on the constitutional disabilities ol -.vliich only the 
other can properly complain. Only by joinins plaintiffs and by having their 
mutual presence impute some derivative form of staadinsi; each other is 
the injury assoc/ated with one even plausibly imputedl to^und argi^able by 
the other. Th.< njury to one - lower educational qiuality - is a.ssociatecl 
with the remedy .belonging only to the oli.u<r - greater taxpaver equality 
Ironically, the court fails totally to discus.«i this issue.. The opinion ol' the 
court assumes : iua each cause of action can permissibly .incorporate the 
counwand allegiations of the other. Tliis appears, however, to overlook a 
glaring analytical^ hiatus. The taxpayer should have no stumping to raise the 
issue of the quaii -y of education , and therefore the fundannentality of -he 
educational intc ;ost should be irrelevant to him. It would also .seem clear 
that a child ougl; 1 not to have a demonstrable injury basi J <^n the qualiu 
of the tax eftor. at least if he is receiving equal educational expenditures 
The resolution .f this anomaly must await further discussion by the 
proponents of cnano. This is only one of the unre.Hved problems 
mherent in niovi- g to a standard of districj rather than ijiuiividual wealth 
and aggregate rar:her than particularized analysis. 



V. Conelu.sion 



From whas 'uts been said above, it sliould be apparent that [{Serrano is 
to be followed, it constitutes an extension, not an application of existing 
doctrines. Many scholars and laymen appear to have seized on Serrano as 
the latest stick with which to beat the dog of an admittedly inequitable 
system. That tactic, however, is at least sliglitly cynical, and indeed 
potentially dangerous as a principle for utilizing the court system. 

This is not a lawyer's debate alone. Serrano has foreclosed important 
areas of legislative policy-making. It-has foreclosed many kinds of local 
spending options.' « It also forecloses state constitutional amendment as 
an avenue of reform. If school financing cases are decided on federal 
constitutional grounds, then nothing can be done to restructure finances 
by amending a state constitution. If the decision were reached on state 
constitutional grounds, then the people of the state could choose the form 
and package of their school aid without fear of violating an unreachable 
constitutional provision. 
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■ he constraints under which all tax reforii-i proposals have operated arc 
fainy obvious. The referendum ini.i the seeming unwillingness of the 
Ororon electorate to accept a sai'.cs tax all narrow the choices among 
refoim proposals. Taxpayers niav 'fn^ply refuse to deliver on important 
revenue demands. To the exicnt Serrano really mandates a level of 
spending or particular type of lUnanciiig scheme, il may simply be 
unacceptable. The political consequences of thiis confrontation are wciglity 
-and even explosive. 

All of this critique having been jffered, it is nonetheless clear that this 
very necessary healthy national debaie would never have come about 
without the Serrano^ decision and without the kind of effort thai John 
Coons evidences in his research and presentation. It is in the spirit of this 
kind of inquiry and genuine concern iriat wc have him lo tliank. It may 
well be that tlie debate would never have occurred without him; it is clear 
tJiat his penetrating insights havt illuminated the alternatives. 1-or that 
reaijiiin alone, he deserves our thanks and our respect. 
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FOOTlNOTES 



' 5 Cal. 3d 584, 487 P. 2d 1 241 , 96 Cal, Rptr. 601 ( * - 7 ^ ) 

^Office of Education, U.S. DeportnienJ of He^...; Education & 
WcM^re Equality of Educational OpporttvU^ (1966). recent study on 
ineniuality conducted by ChristophcT Jencks of ixkr- ^iiTvard School of 
Education appears to be a powerful confirmation or rtir- v^tiw 

^>lo. M8704.69 (Super, Ct. Hudson County, N.J. Jaii. 19^ 1972). 

^Several of the commentators seem to have mismntiiicrstood this point. 
Sec, e.g., CoEniment, ''Equality of Education: Serrano v Priest " 58 Va 
L Rev. 161, il66(1972). 

Hiclnnis v. Shapiro, 293 F. Supp. 327 (N.D. 111. 1968).>4//y. Mem. 
sub nam. Mclnnis v. Ogilvie, 394 U.S. 322 (1969). 

^McGowan v. Maryland, 366 U.S. 420, 426 (1961). 

'^IJndde} ' v. Natural Carbonic Gas Co., 220 U.S. 61 , 7S 91 1), 

^^See, e.g., Shapiro v. Thompson, 394 U.S. 618 (196' 

^Koremarsu v. United States, 323 U.S. 214 (1944). Since this case 
involved Federal restrictions, not state action, its persuasiveness for equal 
protection- jurisprudence is only by analogy. 

Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) 

^^Brown v. Bd. of Edua, 347 U.S. 483 (\954); Griffin v County 
School Bd., 317 U.S. 218 (1964). See Harper v. Vi^inia Bd. of Election's 
383 U.S. 663, 682 n.3 (1966) (Harlan, J., dissenting ); Cf. Loving v 
Virginia, 388 U.S. 1 (1967). 

'^Douglas V. California, 372 U.S. 353 (1963); Griffin v. Illinois 351 
U.S. 12(1956). 

J^But Cf„ Skinner v. OkMoma, 316 U.S. 535 (1942). 

^"^SttJames v. Valtierra, 402 U.S. 137 (l97l). 

» ^^See Dandridge v. Williams, 397 U.S. 471 (1970). 

*^The Serrano opinion asserts this view repeatedly. Professor Coons 
finds an analogue in the values protected by the First Amendment, 
however, legal authority supporting such a proposition appears non-' 
existent. 

»70ne answer is precisely to argue that there is no distinction. Some 
proponents of Serrano argue that a whole range of municipal services - 
police protection, housing, sanitation services, and the like ^ must now be 
affirmatively mandated by the courts on the basis of equality of right. See 
Wall Street Journal Monday, March 13, l972 p. 12, col. 2: 
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"...Peimaps understandably, ihc Ia\\'ycrs closest to the 
Serrano suits play down lalk of sweeping revisions in public 
services.. Tlie success of their Htigation depends in good part on 
a painsitaking legal theory that education is something special 
— a fiundamental interest,' in constitutional parlance. ..Some 
lawyers predict that if education is accepted as a fundamental 
interest, other pubHc services are bound to follow. But they 
don't like to say it ouil loud. They want this to stick,' one 
attorney says. *You stress that education isn't Hke garbage. We 
are playing a game here. You have to (in order) not to frighten 
tlie courts away from a proposition that's sound.' " 

The principal problem lies not with the desirability of improving the 
equity of access to needed services but with formulating standards of 
judicial scrutiny which are meaningful, fair and manageable. Thus far only 
one decision scrims to indicate any judicial intrusion into this new political 
thicket. See Hawkins v. Town of Shaw, 437 F. 2d 1286 (5th Cir. 1971), 
affd on banc 40 U.S.L Week 2671 (April 1 1 , 1972). 

Even here, however, it is possible to liiid tlie raiio decidendi of the case 
in more traditional court-imposed requirements of affirmative action to 
achieve compensatory justice in rectifying past instances of systematic 
racial discrimination. Compare Griffin v. County School Bd., 377 U.S. 218 
(1964). See also Comment, ^'Hawkins v. Town of Shaw -r Equal 
Protection and Municipal Services: A Small Leap for Minorities but a 
Giant Leap for the Commentators," 1971 Utah L. Rev. 397. 

*^The McEiroy Commission on Educational finance has recommended 
a disparity of no greater than 10% among allowable additional revenues 
raised by local district effort. However, the point may be moot. One may 
well question whether Serrano will allow any Jocal district supplementary 
revenues to be raised from the strictly liociul tax base. 
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MORNING DISCUSSION PERIOD 



Professor Coons: Taking into account a few of the points that 
Professoi Frohnmayer made so eloquently and so pungently, Fd like to 
first talk about the fundamentality of education within the constitutional 
arguinenl and as a practical matter what effect calling it fundamental, or 
something else, may have. Tlicrc is an issue here that none of us has 
referred to very clearly. The fundamentality question comes down to what 
we call the **equal sewer'' problem in one of its aspects. That is to say, if 
education is a fundamental interest why not housing, sewers, police, fire, 
etc. 

Professor Frohnmayer verged on that, suggesting what a cataclysm of 
judicial activity is involved in taking on fundamental questions, questions 
as he put it of fundamental importance. Now 1 would like to diverge from 
that and .say the question of fundamentality in the constitutional mode is 
not 07\n of importance; or at least not of importance only. We have many 
kinds of constitutionally protected interests whose special character 
springs not necessarily from their importance, but from their specificity or 
from some historical or otlier quality about tliem. Education is to be 
distinguished from housing, fire, health services, etc. not simply by virtue 
of its being important to the individual, but rather because it is an 
intellectual interest, it is an intellectual right about which we are speaking 
which ultimately is closely wedded to ail we think about when we think 
about the freedom of the mind. I won't go into this in detail, but it seems 
to me that the argument for fundamentality ought lo be cased in terms of 
the imposition of the state on the student's mind and the opportunity of 
tiie student to develop his mind through public education. We're talking 
about his head and not about creature comforts. So that in some sense it 
may be consitutionally more significant to be educated than to be alive. 
Constitutionally significant, not because it's more important to you, but 
because it has a special hook in into the first amendment. 

It also has another hook into the political rights protected by the first 
amendment. ProfessorFrohnmayer said, **Well you know the constitution 
really only protects specific rights, we really ought to limit the equal 
protection clause only to those specific rights." But I challenge him lo find 
in the constitution any specification to the right to vote. Certainly, the 
court has gone so far now in protecting voting that it has become part of 
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our constitutional system as a specially protected riglit. Now if voting 
enjoys tliis protection, it seems to me that tlie rights of the mind, the right 
to be a full-fledged and functioning citizen through education, may be 
embraced by the same kinds of constitutional consideration that support 
voting and support free speech and support the riglit to know, etc. 

Now 1 gran^ you that this is not a logical proposition; it is a 
value-impregnated kind of idea, but that's what tlie first amendment and 
that's what voting rights are all about. In a sense voting is so unimportant 
to any individual that it really doesn't matter much whether he does it or 
not. Just as Justice Learned Hand once said, ^'Voting is one of the least 
important acts in my life." He didn't mean that voting, the democratic 
system, was unimportant, but tliat he played so small a role, he never 
decided anytliing. It was only tlic mass tliat was relevant. In other words, 1 
think that sheer importance is a subtle question. Constitutional im- 
portance may be a different question. 

Now as respects the standing question tliat's a very difficult and subtle 
point that Professor Frohimiayer made so welK I will confound it even 
furtlier by suggesting that under the definition of the injured class in 
Serrano one has to include the children of Beverly Hills. The injury is a 
relative one, that is, one is always injured in relation to one who is richer 
because of tiie richer person's access to tax resources, and there are richer 
districts than Beverly Hills. Thus the poor children of Beverly Hills are 
being deprived by tliat standard. Now that's kind of incongruous. On the 
other haiid, the whole notion is one of relativity. That is, the state ought 
not to create a system in wliich one group of its citizens has a state-created 
advantage over others with respect to public education based on wealth. 

Now looking at it that way, tliere is always injury to be defined in 
relation to some otlier district above you until you have reached the 
richest. Now tying that into the child and asking yourself whether it's a 
taxpayers' suit or whether it's a child's suit, I would suggest that for me 
the most meaningful way to think about it is that the child is not asserting 
a right to equality in spending at alK He's not saying that I have a riglit to 
equal spending. Nor is he saying that if you give me equal spending that 
I'm satisfied. He's saying that my right is really a poHtical right because 
education ought to be thought of as a political right. I share a riglit to 
equal access of my political representatives to educational tax resources. 
You ought not to create political entities which are incapacitated to 
perfonn what you're going to do to me in making me a citizen. You want 
me to be a citizen, you designed the system to make me a citizen, (o 
educate me, to make me functional, be a senator, whatever. You ouglit to 
create a political system which does not make it inevitable that the voters 
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who arc my surrogates, my representatives, cannot have equal opportunity 
to give mc access to that kind of experience. So it is a political right that 
we are talking about, a political right to education. And it is in this sense 
that one can see that mere equality of spending may not satisfy the norm. 

There is one other thing I would like to suggest about the rationality 
questioo. It is true, I think, that the rationality formula, the constitution- 
ality of irrationality as a test of equal protection or lack of equal 
protection, is conceptionally applicable. It depends upon how you state 
the purposes of the system. If you say the purposes of the system are to 
provide equality of opportunity for children, clearly it does not do tiiat. 
The system is not carried out, the mechanism frustrates that purpose, 
therefore it is irrational and therefore it is at fault. The trouble is it proves 
too mucli pragmatically because that is the structure of all of our public 
local services and no court is going to apply tlie rationality test to strike 
down all local services. It must find another way, a respectable way 
hopefully, and a judicially manageable way to get at this underlying 
irrationality in another mode which limits the effect of the decision to 
education. And I tliink that's proper. It should be limited. I tliink 
education is different, as I've already said, from other kinds of public 
services and that is to me', however, the most salient reason for avoiding 
Uie rationality argument. The rationality argument will play a role, I think, 
in certain kinds of litigation respecting wealth discrimination in education, 
the textbook case that I told you about can be handled rather elegantly, I 
think, under the rationality rubric without going into the fundamental 
interest test, but we shall see. 



Professor Frohnmayer: Just as Professor Coons' constitutional theol- 
ogy is equal protection, I suppose mine is the First Amendment. Even so, I 
still find difficulty in the tracing to the First Amendment of the kinds of 
values on which the fundamentahty of the interest in education is asserted 
to rest. Doctrinally we are light years away from any solid support for that 
conclusion. 

Second, with respect to those rights which have been recognized ~ 
voting, for example - there are several clear and tangible provisions in the 
constitutional text itself. For example, art. I, § 2 and the Fourteenth, 
Fifteenth, Ninteenth, Twenty-fourth and Twenty-six Amendments, to 
support the conclusion that the right to the franchise is a fundamental part 
of our political society. Education, at least from the point of view of the 
positivist legal theory, can claim no such pedigree. With respect to the 
issue of standing, the anomaly is that a child from a rich district or a child 
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from a district in which there is an above average per child expenditure can 
still complain. Professor Coons explains the anomaly by virtue of what he 
termed to be a ^^ohticaj riglif' - the political right to education which 
might not be provided by mere equality of dollars expenditure. My 
problem with that proposition is that I simply don't know, in constitu- 
tional terms, what it means. If doctrine is to be used to tell you how much 
is too much, or where you can stop, or what framework for state 
educational plans is constitutionally appropriate, I find the cxplosiveness 
and the malleability in that doctrine to be very dangerous. This is the 
thrust of my expressed disquiet with respect to the issue of "fundamental- 
ity." Legislatures deserve clearer direction, and the Serrano doctrine can 
never provide it as long as it espouses the "education is really a political 
right" kind of rationale. 

Mr. Winger: There is some talk of where the fundamental interest 
comes from. Professor Coons says maybe the First Amendment and if you 
want to tie it to the constitution that's where you probably would get it if 
you get it anywhere in the constitution. I would suggest that one 
alternative is to look to the state constitutions - the state's recognhion of 
education as being a fundamental interest. Educaticn is one of the few 
services tho state provides for in its constitution and this might be one way 
a court can look at education and single it out and also put it within the 
reach of legislative amendments that Professor Frohnmc:yer has men^ 
tioned; put it closer to the state in their power to amend tlusif the public 
did not go aiong with the feeling that it was so fundamental. 

Member of the Audience: I think Professor Coons pointed iu the San 
Francisco area and the leaders there who realize that the Serrano case 
could be of monetary detriment to that school district. What was the 
principle that they were trying to uphold? 

Professor Coons; The question is why did the San Francisco unified 
school district come in as an amicus curiae friend of the court to support 
the plaintiffs in the Serrano case when San Francisco is a richer than 
average district. There were several reasons. One is that while San 
Francisco is above the average assessed valuation per pupil, the relevant 
comparison is not the average but rather competing districts, such as 
Hillsborough and Atherton and so on, where middle class citizens can 
escape to lower taxes and higher .spending. 

]n other words, much richer districts thaa San Francisco. It isn't simply 
the average district v/ith which they wish to compare themselves. I think, 
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however, it is also true that in relative terms, again, cities see themselves as 
sliding toward the average in many cases and San Francisco is looking to 
the future and taldng a longer view than simply the immediate fall out of a 
decision like this. But thirdly, and more generally, it is my interpretation 
that the school board oiigiu to 'oe prepared to engage in tht restructuring 
of the total system simply as persons who see that ultimately it is to all of 
our interests to have a fair and rational system. San Francisco is likely to 
come out at least as well as it is now in a full legislative re-examination of 
llie question. They are not afraid to submit their special needs as a city to 
the attention of the legislature. And thatV true everywhere. I don't think 
Charles Benson opposed Serrano as the director of the New York 
Fleischmann Commission despite the fact that New York Citv was Roing 
to seem to lose in the short run. Ultimately one has to rationalize that 
system of chaotic privilege and disadvantage, and New York City can be 
taken care of in the political redefinition that's coming if Serrano survives. 

Member of the Audience: It is not very clear to me whether the Serrano 
dec ision extends to capital co;">struction. 

Professor Coons: I think it would extend to capital construction 
perhaps as we lawyers say a /orr/on because in few states and certainly not 
in California is there any substantial state subsidy for capital improve- 
ments. Now clearly in this constitutional norm there has to be a definition 
of education so that there may be tinkering along the boundaries by 
school districts or municipahties to figure out how ihey can exclude 
swimming pools from education and put them on the municipal property 
tax separately, if you're in a rich district, or how to bring in pohce, if 
you're in a poor district that's power equalized. It's bound to be a matter 
of definition. But I think the historic pattern of definition of education in 
the stale is what the court is Hkely to apply and we'll have to deal with 
these kinds of less important but interesting issues as we go along. 

Member of the Audience: 1 was wondering if Professor Coons would 
care to speculate on the opportunity that appears to be presented by the 
legidatK'in which you were speaking about. Could you suggest for our 
consideraaon particular forms of school governance which would be 
different from the present kind of school board governance? 

Professor Coons: The potential patterns of governance are many so I'll 
just try to say something that will deal with what I think is sort of the 
middle kind of opportunity rather than deal with everything. Suppose that 
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you look at it from the point of view of the people who wish to have 
so-called community control. That is, the Ocean Hill-Brownsville experi- 
ment in New York, or something analogous to it, where neighborhoods in 
large cities wisl) to express their special qualities, whatever^hey may be. 
They wisli lo have an identity which is expressed through power over 
schools. Serrano may have, if it survives, some application here because 
since power equalizing systems would become politically imaginable, you 
can think of Ocean Hill-Brownsville as an economically viable school 
district. That is to say, what would not be absurd, that is the creation of 
an inner-city, independent, small neighborhood school district - absurd 
because it has no tax base and is broke constantly, ~ would now become 
quite plausible through giving the citizens of that riarrowly defined 
geographical area an opportunity to express their educational interests 
through self-imposed taxation subsidized in the way that I described 
before. Tnat is, for any given tax rate you get the same output, it^s the rate 
that counts, not your wealth that counts. And so, in a sense, the historic 
movement for consolidation of school districts which had as one of its 
objects the Serrano kind of result, that is equahzing of the tax bases, now 
could be inverted or reversed so as to provide more fragmentation in the 
name of local control and autonomy. 

Now at the same time, probably not so much in Oregon, I guess, 
because of the less exaggerated character of your minority problems, but 
in otlier states that kind of opportunity may be coupled with real 
integration problems, because the more that you fragment school districts 
geographically tlie less you make possible social integration as in the 
current Detroit or Richmond plans. That kind cf model that I just 
described is a political-geographical model in which people vote on how 
much to spend and on how to run their schools within the limits thai the 
legislature gives them. In that kind of model you have winners and losers. 
That is to say, majorities in the school district decide school policies on 
spending, on style. That troubles some people. It brings back to me what I 
call the third problem in public finance in public education, that is choice 
and freedom. 

There is another model of community control which has as its focus a 
different community, what I would call the community of interest ratlier 
than the community of geography, in which people cluster not by their 
neighborhood but by the style of education which they want but cannot 
have unless they aj-e sufficiently affluent to afford it. h is possible, in 
other words, to give families the capacity to choose their style of 
education through a well designed voucher system. It's really too 
complicated to spend any more time on here, but if any of you should 



49 



happen to be interested in notions of apparatus for fair control of such a 
system so as to prevent imposition on the poor, minorities, su on, I would 
recommend to you a book ci^m Family Choice in Education hy Steven 
Sugannan and myself, blish ' hy the Institute for Government Studies 
at the University of Caliiornia, . ^v3\ty, 

Member of the Audience: Professor Coons, I wonder if you could 
explain in more c'ctail the patli of this power equalising formula, how it 
would work, in particular with reference to people of low i.icomes vs. 
people of high incomes? 

Professor Coons: Well, in terms of detail 1 suppose that you have a lot 
of choices in terms of apparatus. Some of you may not have been here but 
a simple example of this is suppose a S600 state flat giant to start with. 
FurUier assume that the S600 comes from a statewide property tax of, 
let^s suppose, 20 mils, 2 peirent. On top of that the state says to the 
district, you can have more if you want it but you can only have it 
according to tliis formula: for every mil, you get to spend anotlier S25. 
Now suppose we take poor district X, which wants to spend SI 200. That 
would mean it would have to add 24 mils-24 times 25 is S600. That plus 
tlic basic rate of 20 mils (S600) would make SI 200. So they would add 24 
mils to the local tax rate, m:^.ing their tax rate 44 mils. Understand thct 
Uie number of mils is totally arbitrary. Don't panic if that sounds awful in 
Orcgonian tenns, because as you know these things depend upon the 
assessment rate, tlie divisor-how many times you split it before you use 
the number at the bottom to apply the brake to and so on. This is a 
hypotlietical example. The point is that tlie districts do get this option. 

Now where does the money come from to supplement the poor 
districts that can't raise $25 with each mil. That's an important question. 
You could have a highly regressive tax to support thai subsidy so that in 
part you would be taking away from the poor people what you v/ould be 
giving back to tlie poor districts, and as Mr. Kirkpatrick and Professor 
Frohnmayer pointed out you may have rich people living ;n poor districts. 
So Tm coming back to the second part of your question ultimately. I 
think perhaps 1 would recommend that if you were going to power 
eqiulize in this fashion, that you use a local income lax because the 
income tax tends to be somewhat more progressive I think. Though it 
depends upon how the property tax is rigged too, one way to make 
this more progressive is to use a local surtax. That is to give every school 
district the opportunity through referenda to add on to the $600 througli 
a locally chosen imposition, surtax, on their income tax. That is a fairly 
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progressive way to to do it-progressive with respect to poor people as well 
nspoor districts. 1 would think that would be a much inore reasonable way 
to do it. The reason we use the property tax example ordinarily is that is 
the historic way to do it, poliiically it may be more likely in some states 
than others. Now Kansas has thought of doing it with a combination. They 
add a combination of local property tax and locally chosen surtax oti their 
income tax. Mianesota is the same thing, 

N'j\^v as far as it's effect on the poor, what can I say? The Serrano result 
as has been indicated clearly does not help poor people living in rich 
distdcts. One is depending in some measure upon the legislature pr ji' dng 
a system which will be uniformly fair i?.ther than one which is now a 
mosaic of disadvantage and privilege, Bui is is clear, I think, that poor 
children living in poor districts represent a very substantial part of the 
poor who are now among us and someday soon we are hkely to know a lot 
more about it. That is, we will know where they Hve from the 1 970 census 
and can make more keen and much clearer judgments about how one 
would go about taking out of a new system any special imposition or 
disadvantage on the poor. 

Member of the Audience: I am unsur »vhat goes into determining 
what is a rich district and what is a poor district. What if a district area has 
other sources of revenue than a property tax? 

Mr. Winger: Your problem goes to the municipal overburden that Mr. 
Coons referred to in explaining that many of the large urban centers have 
all those sewer taxes and other taxes that they have to consider. 1 think 
this is one of the problems with Serrano, it doesn't really address irseif to 
that one problem. It distinguishes away- these other public services and 
says that the holding only goes to education finance. The income factors 
operate the same just inversely to the other one, the different tax -burdens 
that the areas have. Tlie forest revenue is just one example, there are many 
others that the statutes in Oregon provide for and any revision of the 
financing of schools will have to take into account these monies coming in 
and reallocate them somewhere else rather than to schools. Federal money 
from forest revenues can just as easily be given to the counties as they are 
now, but earmarked for other services to reheve some of this municipal 
overburden. 

Professor Coosis: I would say that with respect to federal forest 
monies, if they are given simply chaotically, that doesn't violate the 
Serrano rule. It may violate the rationaUty rule, I don't know. There 
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would be nothing in the Serrano principle to forbid the spinning of a 
wheel in order lo give out the bame number of dollars that are now given 
to districts. That is, you could have districts that are going to be higli 
spending districts and low spending districts Jiosen at random by hick - 
say pull them out of the hat. There's nothing in Serrano that prevents that. 
Thae's nothing m Serrano, incidentally, which even requires public 
education, so thai one answer may be to abolish public education. But to 
be more specific about the question with respect to assessed valuation per 
pupil, what you have that you don't have in the other cases, the anomolies 
of income and so on, is a state-created measure. 

The state has defined the system, the state has said this is a system for 
purchasing goods and services called education and we wHl impower 
sub-units of government called school districts to do this. We will now 
rich districts and we will have poor districts by the following defini- 
tion: assessed valuation per pupil. In the language of de facto ^ndde jure, 
ih\$ is somewhere toward the de jure spectrum, that is if you had a fair 
syzt^m of property wealth, tax lesource distribution among districts, but if 
yoL! had a less than unit'orni distjibution of income it would be quite fair 
for the state to say, **We didn't make the people poor; we make all the 
districts equal; so if there is any discrimination among districts whatsoever 
it is purely de facto/'' The court may then say wcVe not here tOvCOirrect 
-very imbalance or every injustice that nature has visited upon man but 
only those injustices which are stite-created. Now that's lawyers talk but it 
sometimes makes a difference in outcomes of cases. 

Member of the Audiv'^nce: To go back to the power equalization 
'ormul: . I assume this is your device to allow individual school districts to 
errich thcu programs. If there are no limitations upon your power 
cqua!!/. tion what is to prevent in later years different districts being 
identified as districts which have greater commitment to education than 
other districts are willing to pay for and thus propound the same inequities 
that wc mi: liyijig to cure now? 

Professor Coons: I think districts would become identified as high 
spending districts and low spending districts^ in any case their spending 
would not be related to their wealth because for every imposition of a new 
ta.\ they can only spend whatever the legislature has defined in the 
formula as the outcome of another miPs imposition. For instance, lor 
every mil, they can only spend $25. In a sense, that's the whole point of 
having that kind of system of local add-ons, to let people make diiferent 
choices of how they feel about education; so that one district says yes we 
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are a high spending district on education which means that we'll have less 
in parks, but another district wiJI say that were low spending because we 
are very park-oriented ur Hbrary-uriented or pohce, fire, and so on, or we 
just hketo keep more in our own pockets zo buy televisions or huv)/e. 

Mr, Kirkpatrick: I jusi wanted to make a brief response lo one of the 
questions. Here's the difficulty 5 have with the Serrano theory: ihe 
Serrano theory is that a state in discharging its educational obh'eation 
cannot do so by dividing the state into school districts and hu.ing thu> 
wealth of the education provided to children in different school districts 
be dependent upon the amount of real estate per pupil in those school 
districts. That's unfair to those children. Is it any more fair from the point 
of view of ihc school children to have the state divided up into schocl 
districts where maybe the financial resources are equal but one child 
happens to have the misfortune of being born in a school district that 
doesn't value education very much? Maybe the people in that schoo] 
district aren't well educated themselves or they don't want to pay as much 
for education or don't value it. From the pomt of view of that child he's 
being just as much discriminated against, is getting less of an educational 
opportunity himself by virtue of being in a certain school district where 
the priorities are not in favor of education, as compared to some child who 
is out in the suburbs with professional people who aJe wilHng to pay a verv 
high amount to educate him. Looking at this issue from the point of view 
of tlie child, I think it's just as discriminatory to divide up on tnese other 
factors as it is on the weahh factor that Serrano forbids. 
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SERRANO AND STATE LEGISLATURES: 

ISSUES OF EQUALITY, QUALITY. AND HOUSEHOLD OJOirE 

Charles S. Benson 

In Serrauu mid related cases, the courts have handed state legislatures a 
prickly issue. Legislators, so.it would appear, must find a way to remove 
wealili discrimination in education, but they are not in agreement on what 
constitutes that form of inequity. They are charged to produce reform 
while being constrained - by one group or another - to preserve rights of 
local districts to detemiine the size of their budgets, to protect the state's 
own budget, and to maintain a proper rale of advance in quality of 
schooling. Since control of education is frequently a strongly divided and 
emotionally charged issue in state government, Serrano has naturally 
aroused great interest. 

For all their faults and shortcomings, the systems of state-local finance 
of educational services are possibly the most thoroughly worked out 
arrangements in the field of intergovermnental relations the country has 
seen. Yet, Serrano pointed out a major ;irtd long-ncgLutcJ (but by no 
means undiscovered) fiaw in those systems, and it has brought instant 
retJiinking of the way we pay for our second largest public function. As 
one might suspect, instant rethinking is proving inadequate to require- 
ments of analysis, WTiat l can do in this paper is to lay out a kind of 
agenda of research on the issues raised by Serrano, If this sounds unduly 
complicated or pretentious, let me plead complexity of the service, the 
depth of its involvement in the futures of households in our land 
(considered both as individual households and as the collectivity of such), 
and the diversity of household tastes visa vis educational services, i group 
my comments under three headings: equality, quality, and household 
choice. 

I. Equality, 

As far as ss presently known, there arc only four kinds of actions - 
with allowance for combirtations of features from the four - that stale 
legislatures may take to satisfy tlie Serrano criterion that ^'quality of 
education shaJl not be a function of local wealth." These are reform of the 
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foundation progr yn plan, district power equalizing, full state fundini:. imd 
family power equalizing. (There is, of course, a fifth, namely closing down 
the state system of public scfnools; I exclude this us vnmh facie 
uiirealisuc.) Let us take thL-^sc pos5,ibilirir ^er, 

,i. Vy^kifV: ' Foundation buj^nin-i Fun. ^h.e Juundation rr^er i; plan 
is what most states use now. That it hn- r-* ^ ' one.. . jrrcc'iv :>< v. the 
CP 'i-v pfvi ■ lew is obvio^> i:om Serrano decision. Wliat is u and 
vviiy has it not been working right? The basic ideas are these The state 
establishes a certain level of expenditure per student per year, call it S500, 
as the cost of an adequate, i.e., 'foundation'' program of schooling. This is 
a statewide figure. It also establishes a local tax rate to reprc'sent ihc 
proper contribution of school districts toward meeting the necessary costs 
of educational services. If any district levies school taxes at the stated rutc 
and is still unable to provide a budget equal, say, to S500 a student, ihc 
state makes up the difference. In theory, the local conljibution rate is 
determined as that rate which would meet the costs of the foundation 
program in the richest district of the state. It follows that the richest 
district receives no state jjrant for education at all, while every other 
district is able to provide itself with adequate education at no higher tax 
rate than what is required in the richest district. 

The foiinr^rition program p mis in use ui/ougliout the United Slates arc 
bastard versions of the simple idea so expressed. Briefly put, the practice 
departs from the ideal in three respects. The local contribution rate, 
which, after all, is not a mandatory statewide school property tax. only a 
computational rate ibr determining state education grants, is set at a 
notably higlier level than that which would be required to raise the costs 
of the foundation program in the richest district. The reason is to place 
more of ihe costs of education on the localities and less on tlie state. The 
result is that rich districts can provide tliemselves with educational 
expenditures at foundation program levels at lower rates of local tax llian 
poor districts. The second inequity is found in tlie fact that the foundaiioii 
program amount, calculated on a per student basis, is generally lower than 
what most dir^ricts: seek to spend and is notably lower than what should 
be spent in poor neighborhoods to recognize differences in "capital 
embodimenl^' of stisdejits. Vt'hen a disuict spends at a rate higher than 
foundation program amount, its tax rate for the extra expenditure is 
detemiitied strictly by local assessed valuation per student. Clearly, poor 
disiricu will be forced to meet any extra expenditures at higher tax rates 
than rich. The third kind of inequity is found in the practice of the state's 
giving to rich districts a fixed, minimum grant per student, without regard 
to their degree of affluence. These three defects combined to produce the 



55 



i.:v\ i:i-\c. lii Leal rales lo finanL-e ^neagcr pronraiiis of 
^cluH^'linu. while rich disiricis ejijoy two benefits: low tax raics and 

expensive school progranis. 

The loundatjon progriiin plan can be fixed up but, unforlunatcly for its 
advocates, ii is an expensive plan to repair. Fjisl off, the foar.daiiun 
prograjn amount must be raised upward to a point where courts would 
agree that expenditures in excess were clearly luxurious the s< ,1.- of 
;\nng non-productive and where so few disidcis would undertake to spend 
at those leveh that an argument de minimus might prevail, Furilu.r. this 
high iovcl of die foundation program expenditure would have to be made 
mandator)'. Next, the local contribution rate would necessarily become a 
st:iiew'ide school property tax, at kast in Lliose states where minimum 
state grants per student are a constitutional matter. (1 assume that 
C(>nsiitutional revisions are. for the sake of arj^umci .1. nor in ordc^r > 
Cjcnrly we r.rc lailKit^iJ bee iir.f(.\]\ a njc;ca>c educational 

CAi^-ndituie. un increase to bring all districts up close to what the high 
spending ones are now paying out. These higli spending dlMricts are 
predominantly rich suburban districts. This effort must be stronger in 
revising the foundation program ph\n than in the adoption of full state 
funding. Tor the latter though not the former, implies that the state puts a 
lid on what rich districts can spend. The couns. 1 believe, would take such 
state control of the upper limit of expenditure into account in judging 
wliat we mirtht call the ''dynantics of equii\\" Hence, they mid require 
less "leveling up" under full state funding than under revision of the 
tbundation program plan. 

h is true that the state miglit hold its own contribution down by setting 
the statewide school property tax at a high level. However, this is not a 
iiood time to force localities to make more in^^nsive use of a higher 
unpopular levy. I conclude that reform of the foundation program plan is 
not a likely prospect for most states. Its prospects improve, though, as a 
given state previously has managed to reduce the number of school 
districts to a small number, for consolidation of school districts serves to 
reduce inter-district differences in local taxable resources. These differ- 
ences, still wide in many states, are the root cause of the Serrano decision, 

b. District Power Equalizing. As a simplified version of the "percent- 
age-equalizing grant,'* long used in England to finance educational services, 
it has been proposed that a plain, i.e., a ''onc-io-onc," relationship 
between local school tax rates and expendhurc per student per year be 
established by state governments. This relation is called district power 
equalizing, and it miglit take the following form; 
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Local School Tax ^ate 

Per $100 - Ayx^ 

^' - .ill. Ml 

].5a 

1.75 
2.00 
2.25 
2,50 

3m 



'^iciirures 

S 500 
600 
800 
QOO 

1 .000 

)..m 

1300 



This plan is said to remove the iifluence of local wealth on quality of 
education. Would that life were siniple! 

The Qhfort'jia Supreme Court declined to enter the game of definii^ii 
local wealth. Property nnx base includes large amounts of commerciiil. 
industrial, and mineral holdings as well as residences. School districts can 
be rich in assessed valuation per student and poor in average household 
income. Literal adoption of a schedule such as the above district power 
equalizing plan could force a redistribution of income from poor 
households to rich. This would happen as local tax rates ruse in those 
industrial tax havens inhabited by poor people and fell in middle class 
districts that had no commercial or industrial pmpcrty in their tax base. (1 
am assuming that it is impossible to counteract fully such tax rate changes 
by short-run manipulations of school budgets.) It is also likely that school 
tax rates would rise in many of the larger cities and big cities have many 
poor residents. One may say that poorer households so adversely affected 
had been enjoying jii unfair advantage all along and that justice was nnally 
catching up with them. However, I think most poeple would hold thai 
such a shift of resources from poor to rich households would be bad 
policy. 

In a sample of eight /najor counties of California, we estimate that 
approximately 30 percent of poor families in these counties reside in 
property-rich school districts, districts rich enougli to see their property 
taxes for schools increased under district power equalizing. Further, 
roughly a third of these poor families that face rises in tax rates would 
look forward to large increases, i.e., increases of over S3,00 per SI 00 of 
assessed valuation (the average school tax rate in California is slightly less 
than SS.OOper %100 of assessed valuation). 
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ai-j several ways to meJerate this bad effect of districi power 
0 sjiui.l./ing. One is to have The schedule of ix\ raios and school 
OMpcnditum so designed thai a large amouni of nione) Hox'tsinK' school^ 
from intreasci in yields of broad-based slaie tax insuuments. That is. siaie 
:;id fv^r schools would be uic reused handsomely . Yet. the lea^^ons uKAf 
.*t^/: St' " distrki ^ou.-;r eqiii;!;' /ing as a wcrkabi* soliution tu \bc Scrra-/h> 
•is.-- ■■ mall no large incre-isc jn stale government revenue is necessarily 
rcdJirec when a district power equalizing plan is adopted. This is what 
nvjjkes district power equali/dng different from reform of the foundation 
program plan. 

\ second possibility to moderate the wrong kind of redistribution of 
income is to split the property tax role by taxing industrial and 
commercial properties on a statewide basis and, corresp'Mniintily. by 
leaving '..nly residenlial propcriy ;js ih-:^ nicasiii.^ t-xjl \vea|th. This is 
ccrisliiutionally possible in New York, but it is prob:ably not in California. 
A^sa'nie ihat it became constitutionally permissible in California, and then 
take the case discussed this morning of Emeryx'illc, the place with all the 
smog, factory dirt, etc., and a small number of very poor households. The 
U^'cal ability of Emer>'ville under ih'v plan would be measured by the 
residential values of these poor peuple that live in Emeryville and 
industrial and comme;cial property would become irrelevant to determin- 
ing th^: tlow of state school money to any given scl.o j1 district. 

A still more interesting possibility is to use avcrag'^ household income in 
school districts as the measure of local wealth in the districi power 
equalizing schedule. The amount of money that a local- distr ict would raise 
for schools would thus come to depend on two variables: average 
household income and the expenditure per student chosen by the l(K*al 
residents. It would s'ill be possible - indeed 1 would say preferable - for 
the money actually to be raised by a levy on residential property. A given 
household's school bill would llien be a function of three variables: 
average household income of the district, school expenditure level, and 
assessed valuation of the given household's residential property. Clearly^ it 
would pay to be a rich man in a poor town, in terms of school ta.'i bill! 
Similarly, poor households in a rich town could be somewhat oppressed. 
To relate school expenditures to individual household incomes in a closer 
manner under district power equalising would require, I believe, identifica- 
lion of students to households by assigning social security numbers to 
students. 

However, possibly the fairest and best solution to this problem is to 
adopt the kind of ''circuit breaker" tax relief plan recently passed by the 
Oregon legislature. This provides rcHef from onerous tax buidcns in a 
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inunncr that tukes jccount of tlic income situation of a given household. 
Idcjlly. the plan would apply to all households without regard to the age 
of its head and it would apply to renters as well as homeowners. Such a 
prt)posal uas made in June 197"', to the Senate Select ConinviUee on 
School District Finance. Cahfornia. by the Committee's consultants. 

Let [is now wirn to otlier topics. There are serious technical problems 
about what cducati{)nal expenditures (e.g., operating, construction, debi 
service, etc.) should be treated in a district power equalizing way. but it is 
not necessary to enter that thicket in this paper. Another problem, 
however, must be mentioned. 1 had previously thought that district power 
equali/Jns in actual practice meant placing a lid, quite an absolute lid, on 
district spending per student. Thai is, I had assumed that state govern- 
nicnts would be unwilling to give districts a **blank check'' to advance 
expenditures lo whatever extent they wished, in face of the fact that some 
districts, not necessarily tliosc of poorest households, might be receiving 
90 cents for each school dollar spent from state sources. If the state 
governments thus were seen as unwilling to share educational costs with 
districts wiUiou* limit of expenditure, then clearly an upper limit on 
expenditure is required - otherwise, one remains in violation of the 
Serrano principle. I am happy to report that iJiis problem seems to have 
been overcome. The device is to use a nonlinear, convex function lo 
represent tlie relation between expenditures per student and local tax rates 
(sec Diagrufu 1). At each kink in the function, a new relation between 
expenditures and tax rates is established, such that a lesser rise in 
expenditure is pcnuitted for any given increase in tax rates. One would 
<.*xpect districts to settle into the various kinks of tlie function, and \hh 
Itself is a help in predicting costs of various district power equalizing 
schenies to the state government. 

District power equalizing is ordinarily thought to apply to educational 
ser\'ice.« only, it is proper to assume that certain other local services, such 
as libraries, healtli, low-cost housing, and recreation, are complementary to 
provision of education, Wliat district power equaHzing does is to change 
radically the relative price relationships arnong local public services, 
viewing tax rates vis a vis unit expenditures as prices. For districts which 
enjoy a school tuX rate cut, e.g., districts poor in assessed valuation per 
student, these complementary services would be made more dear, again 
speaking in terms of relative prices. The opposite would happen in districts 
of high assessed valuation per student. This is a problem worth exploring, 
but 1 do not know that a thorough investigation has yet been launched. 

c. Full State Funding, This plan is based on tlie idea that educational 
opportunities as measured by school expenditures should not be a 
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function of tlie educational tastes of one's neighbors nor of ihe'r wealth 
either. Hence, the state becomes vhe agency to provide all the money for 
schools School budgets rise, but only as state funds for edu'- -ion arc- 
voted upward by legislatures, witli the single exception that budgets mi^dii 
also rise as the federal government increased the level of its school i;uppon. 
This loss of power of the local district to balan^::e its budget is regarded as 
detrimental to educational progress by many school board members, etc, 
but the plan has strong backers in :uch states as New York and Maiyland. 

On the revenue side, a full sta^e funding plan commonly incorporates^a 
statewide property tax for schools. Because short-run changes in property 
tax rates can produce major windfall gains and losses and because at least 
some of these gains and losses are thought to be deleterious to social 
welfare, it is usually recommended that the statewide property tax be 
implemented over a period of, say, five years. The New York plan also 
included a recommendation for property tax relief of the "circuit-breaker" 
type, mentioned above. Specifically, it was proposed that anyone who 
paid over ten percent of state taxable income in school property tax 
receives a rebate. Twenty percent of annual rental payment was deemed to 
be national school property tax payments. Since state taxable income in 
New York is defined as adjusted gross income less exemptions and 
deductions, this proposal does gratifying things from the point of view of 
those who believe we should take positive steps toward redistributing 
income. Tliis can be sf^cn easily in considering rebate possibihties for a 
family of four persons which iias an annual income of S4,000. The relief 
applies regardless of whether the household lives in its own house or in a 
rented apartment. 

On tlie distribution side, full state funding plans ordinarily provide for 
some degree of leveling up of expenditures in low expenditure districts, 
Tliey also normally include a weigliting for students who have some kind 
of learning disadvantage. There is an interesting policy choice as to 
whether to regulate this weighting by a household income measure or by 
student test scores. Let us consider the latter device first. 

Use of tests as the distribution criterion is subject to a charge that one 
creates a negative incentive for school performance - the poorer the 
students do, the more money comes into the school. The proper response 
to this charge, it seeins to me, is that distributions to elementary schools 
sliculd be based on an early test, a test, indeed, of readiness to learn, and 
the distribution to secondary schools should be based on a test 
administered just as students are to enter those institutions. For the 
negative incentive to operate, then, it is necessary to assure collusion of 
elementary and secondary teachers. As secondary teachers would be 
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Linablo to shift any part of their financial gain into elementary schools it is 
dirficult to see how elementary teachers vould be persuaded to play the 
game. Furthermore, on a statewide basis, the use of an income measure, 
even, is not free from ne,',ative incentive effects, hi the last resort, one 
must trust the professioniiiitim of teachers. 

Test scores may be written as: MA = f(GP, EN), 
v/here MA is measured achievement, GP is genetic potential, and EN is 
environment. It is easily seen that the use of test scores obscures the factor 
of genetic potential. Advocates of an income measure would hold that 
special state grants should compensate iow-income students for embodied 
capital tliat middle-class students acquire through their environmental 
beginnings. The problem may be illustrated by the following example. 
Suppose there is a youth of high genetic potential who has grown up in a 
poor neigliborhood. Assume that his environment represents a disadvan- 
tage in his educational performance. Assume further that because of his 
higli genetic potential, he is able to overcome his environment to the 
extent tnat he obtains a middle score on a readiness test or, say, on an 
achievement test. If we are using test scores to identify need for special 
help, he would probably not errn an extra grant and would not receive 
assistance to help hun realize his high potential. By an income measure for 
distribution of grants, however, he would be eligible for extra services and 
his chances of realizing his potential would be improved. 

Yet, as we have just illustrated, the use of the income measure would 
distribute the special funds over a broad group of students as measured by 
tlieir current academic performance. The youth of our example could not 
be described as an educational failure. So the choice as between the test 
score criterion and the income criterion calls for a definition of objectives. 
If one is concerned with establishing poHcies to help schools overcome 
abject educational failure, then one might want to use test scores to 
concentrate the money just on youth who are identified as persons 
strongly failure-prone. If one is concerned with releasing academic 
potential of the whole set of youths who grow up in poor neighborhoods, 
then one might want to use the income measure. 

However, it is possible to make a convincing argument that educational 
failure had best be overcome by assuring that students are provided an 
adequate standard of nutritional, health, housing, and recreiUional services. 
Concentration on within-school academic services may not be cost- 
effective nor even, possibly, effective at all (within the span of years a 
human being is going to spend in attending a school). Unfortunately for 
the use of tests as the.grant distribution criterion, tiiat criterion appears to 
demand-on the surface at leasi-that the extra resources for 
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educational disadvantaged be kept within the schools. The income measure 
viewed as an "equalizing of capital embodiment scheme" mi&ht offer 
greater latitude in spending funds of services supplementary to the 
educational program. 1 think this is an advantage for the income measure. 
But lastly, it should be pointed out that the income measure seems to 
imply that the b)ame for educational failure r(;sts on the home, I prefer the 
hkely connotation of the test score measure that schools are failing to 
provide services compatible with the cullura] backgrounds of the students 
ihey enroll and (at ar,iven point of lime) their readiness to learn. 

One additional observation about full state funding Is in order, ] 
believe. The plan will probably work best if states strengthen their regional 
educational offices, to the end that high-cost services and services 
susceptible to economies of scale are provided tO districts as **aid in kind/' 
At fhe least, this approach lessens the requirement on the state to make 
close judgments about how much money the different districts require, 
and sueh judgments are always difficult to make when dealing with 
services like education. 

Now I would like to make a personal assessment of why the 
Fleischmann Commission went to the full state funding recommendation. 
It is a strong recommendation in that there is an absolute lid placed on 
school district spending: there is not local optional add-on of 10% or 
otherwise, such as is recommended by the Advisory Commissioi; on 
Litergovernmontal Relations. Jt sounds paradoxical but I tliink the reason 
for the strong recommendation is past success in education finance. New 
York is the state that first developed the foundation program plan and 
spread the idea across the United States. New York'State in 1962 adopted 
a percentage equalizing plan (in other words they had a kind of district 
power equalizing scheme 10 years ago). New York State from ctate sources 
provides half of school expenditures and New York State has the highest 
school expenditures of any continental state. New York State from state 
sources provides more money per student per year than many districts 
spend in total (per student). Given all this, the Commission looked at the 
results, namely, those same kinds of inequities described in the Serrano 
decision, and they simply gave up. They said we don't tliink that further 
manipulation of these old kinds of arrangements as between the state and 
localities are going to help us overcome the problem that the Serrano 
decision referred to. They were on this track I might say from the 
beginning and this meant that they were going this way a full year before 
tile Serrano decision. That is what I mean when I say I think it was success 
in education finance that New York State --by conventional standards, of 
course - juxtaposed on a rather harsh view of the results so far obtained 
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th;it pushed them to the rather extreme fecomniendation on full state 
iuiiding. 

d. Family Power Eqimlizing, This is the privatization approach as 
developed by Professor John Coons of the University of California, Under 
tliis plan, each household, in effect, becomes its own school district and 
makes choices about which schools, publicly or privately administered, 
that it wishes its children to attend. Family power equalizing proposes that 
grams io households be arranged so that famihes of quite different levels 
of income are enabled to exercise educational criteria, as distinct from cost 
criteria in makirg their choices. Poor families as well as rich thus arc 
enabled to choose expensive schools, if they so wish, at roughly the same 
relative costs to the household budget. 

Under one version of family power equalizing advanced by Professor 
Coons, there might be four categories of elementary schools, spending 
S500, S800, Si, 100, and $1,400 per student per year respectively, A 
fimiily of income $5,000 per year might be required to pay 4,0 percent of 
its income to enroll its children (all of them) in the S500 school and 5.5 
percent of its income to enroll them in the most expensive one, i.e., the 
Si, 400 per year expenditure school. A richer family, one having an 
income, say, of $15,000 a year, might be required to pay 3.0 percent of its 
income for tlie cheapest school and 8.0 percent for the dearest. School tax 
rate would be a function of quality of school chosen and household 
income. The same arrangement would apply at the secondary level and 
both public and approved private institutions would be coh ered. . 

The plan's strength is that it provides for the first tiime a substantial 
measure of choice in education for poor families - approximately the 
same degree of choice that weai% families have always possessed. At the 
same time there are critics who contend that the exercise of powers of 
choice in education would lead us in anti-social directions, and that too 
much racial, religiovcs, and politicai separatism in educational institutions 
miglit emerge. 

II. Quality of Education. 

Just as the California Supreme Couu did not explore definitions of 
*'local wealth'' neither did it pursue the question of "quality of 
education.'' It took it for granted that qu^ity was sufficiently related to 
dollars to expenditure per student that the matter could be left at that 
point. This is not entirely satisfactory. Measurement of quality of 
education is admittedly difficult, but the firsf. thing to recognize is that 
there are different meanings to the tenn. For tJiC middle class resident of 
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the suburbs, an essential clement of quality of schools is whether they 
prepare his child wilii skills to obtain admission to a good college or 
university and a set of attitudes tliat will prize that accomplishment. Of 
course, the suburbanite may want much more, but unless college-going is 
achieved the other good features of quality education cannot compensate. 
To take another extreme, a household in a poor neighborhood in tJie inner 
city may define quality in terms of two-way busing, because he may feel 
the primary need of his and other children is shared experience in order 
tJiat the deep divisions that pain our country may begin to be healed. 
These alternative definitions of quality are not separable. Two-way busing 
clearly involves the suburbanite as well as the resident of the inner city. As 
long as the incentive structure in America^i education is progressively to 
remove the talented teacher from working with students in the low-ability 
tracks of schools in poor neighbors to teaching high-ability students in rich 
suburbs, the suburbanite's definition of quality impinges on the child of 
the inner city. 

But like the court, we cannot enter into such complexities and must 
try to deal witli a simpler question: what are the likely eKecis Serrano 
on tiie rate of advance of educational spending? My general conclusion is 
that the rate of advance in spending will be dampened. 

Let us recall that reform of the foundation program plan appears not to 
be a viable response to Serrano because of the high initial cost of achieving 
that reform. Think now of the full state funding option. The rate of 
advance in spending would be determined essentially by the actions of 
state legislatures, as we cannot expect the federal government to move 
strongly into educational finance in the near future. Tax instruments in 
common use by state governments are not highly income-elastic; yet, state 
governments are grievously affected by inflationary rises in costs and, so 
far at least, the federal government has appeared to be neither willing, or if 
willing, tlien able, to control-inflation. Increases in rates of state taxes are 
notoriously risky for members of state legislatures to vote for. It is known 
that the backlog of state requirement, whether in mental health, prison 
reform, welfare, medicare, or ecological concerns, is enormous. Pressures 
for expansion of higher education are formidable. The outlook for 
substantial rises in grants for schools is not bright. But the essential point 
is this: when one moves to state financing, one loses the dynamic force 
of competition of the small district's expenditures against another. The 
operation of the demonstration effect is gone, and we shall no longer see a 
ratcheting up of educational funds through local competition to take care 
of one's own children. 
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ll n?ight be argued that district power equalizing, which is a viable 
response to Serrano, will preserve all the features of local competition to 
spend that I have jusl alluded to. 1 think this is not a correct view of 
district power equalizing. The old system of the foundation program plan 
gave deliberate advantage, inter alia, to districts of rich households. Tliis, 
after all. is what Serrano is all about. These rich households were looked 
upon 10 set expenditure standards toward which die only-sligiitly-less-rich 
districts could look up to and so on down the chain of wealth. Can one 
any longer rely upon tJiese districts of rich households to set higli 
expenditure standards as they have in the past? 1 fear not. Consider the 
case of Beverly Hills. The town is inhabited by households of moderate age 
~ otherwise one cannot expect such a clustering of richness. Even among 
households widi school age .children, one finds a certain proportion that 
makes wze of private schools. It follows tliat the number of Beverly Hills' 
residents with children in the public schools is *t minority. Will the 
majority be willing to spend at uncommonly high levels in schools when to 
do so they must place upon themselves the highest tax rate in the state? 1 
think not. 

It is quite difficult to imagine what would happen to expenditure levels 
if a family power equalizing scheme were to be adopted. Households 
would be in a position of selecting among a range of price options in 
education much as they select among a range of price options in buying, 
say. an automobile, lliere is one peculiarity added, however: the price 
one would pay for education of a given quality would ri,se not only 
through the force of inflation but as one's own income rose. Income 
elasticity of demand for educational services would need to be quite high 
if such a price system could sustain a secular advance in level of i:ducation 
spending per student. 

III. The Issue of Household Choice. 

\l is reasonable to say that many people in this country would like to 
exercise a greater degree of clioiee about the types of educational services 
they consume than presently they are able to do. The resident of a poor 
neighborhood in the inner city faces a compulsory attendance law in 
schooling such that he has no choice but to enroll his child in the single 
school of his given attendance area. This school may be an institution in 
which a majority of the students are failing abjectly in their studies and in 
which a substantial minority are on hard drugs. The resident may 
justifiably feel that the law of the land demands he "kill his child.'' At the 
same time, numbers of suburban students find the school atmosphere rigid 
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and intclicctijally stultifying and seek to enroll themselves in the new 
breed of "alternative schools." 

It seems to me that choice in education carries a price. The price puscd 
by family power equalizing is stratification of schools on racial, ethnic, 
and political grounds. Either this is the real price or family power 
equalizing is not providing the degree of choice its advocates claim for it, 1 
bcheve the price in this instance is too high. 

I think what we need to find is means of choice within the public 
sector, where the price can be limited to a student's being willing to invest 
extra time and effort to achieve a more stimulating atmosphere and to 
have the opportunity to engage himself in special studies. The regional 
authorities mentioned above would be well suited to provide supple- 
mentary services at least in the afternoons, evenings, weekends, and 
summers. These services could be regulated mainly by student demand. 
Since the regional institutions would serve a large number of students, 
economies of scale would allow higlily specialized courses to be offered. 

I do not suggest this, of course, to be a proper solution for the 
aggrieved parent of the inner city. On this problem, I support the approach 
of yet-to-be-passed bUIs in the CaHfornia Legislature which would provide 
to the parent of a child in any inner-city school that was failing to meet 
acceptable academic standards, a substantial amount of money to find an 
alternative educational program for his chiid, either in the public or the 
private sector. Here the price of choice is public dollars drawn from us 
who can best afford to give them. We have not yet reached the financial 
threshold of effective education in the inner city and this should be our 
first priority. 
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ALTERNATIVE FINANCIAL STRUCTURES 
FOR OREGON PUBLIC EDUCATION 



Richard A. Muirn 

The panel member's function will be to relate Professor Benson's 
reninrks lo the Oregon situation. We have agreed on dissecting Professor 
Benson's paper into three components. 1 have agreed to give an overview 
of Oregon's current method of funding primary and secondary education, 
1 will then attempt to discuss the alternative revenue sources for financhig 
education. 

Oregon s method of funding education in broad terms is not dissimilar 
to many other states. Elementary and secondary education receives its 
revenue from three different, levels of government - state, local and 
federal. In 1970-71, approximately 18.9 percent of $96 million in 
revenues came from state sources, 4.3 percent or $22 million in revenues 
came from federal sources, 64.0 perceni' or S325 million came from local 
property tax sources, and 12.8 percent or S65 milhon in revenues came 
from other revenue sources. Oregon is one of the lowest contributors of 
state funds to primary and secondary education. The "other revenue'* 
sources are composed of such things as school lunches, property sales, 
tuition and investment earnings. Thus, in 1970-71, total receipts amounted 
to S508 million for the operation of primary and secondary education. 
We'll get back lO tliat figur. project it into the next bienniuni to give 
you an idea of the magnitu.it. of the problem if you're going to change 
school funding. 

Oregon's school finance sounds very simple when one compares these 
four revenue sources. But let me not mislead you. School finance in 
Oregon is a complex and confusing process to most Oregonians - 
including legislators and educators. Let me illustrate how complex school 
finance is by reviewing the specific sources of state support and the local 
property tax funds. The state's basic school support funds — amounting to 
S89 million in ]970-7l - can be divided into three accounts: 



1 . School transportation f and 

2. School J!Towth fund 

3. And a foundation program 
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The foundation program is split into two categories: 

(a) State flat grants which inakc up about 81 .5 percent of the money 
available in the foundation program in 1970-71 . 

(b) An equalizatioii fund which makes up 18.5 percent of the money 
available in the foundation program in 1970-71. 

I will not bore you with the equalization formula itself. It is Oregon^s 
counterpart to the Reform of Foundation Program Plan as mentioned by 
Professor Benson without the reform. 

Besides basic school support, there is the common school fund. This 
amounts to SI. 3 million in 1970-71 , or about $2 per ceni,us child. 

Finally, the state makes a biennial series of appropriations for specific 
programs, such as the handicapped, mentally retarded, gifted, disadvan- 
taged, etc. 

On the local side, there are three major sources of tax revenues: 

1. There is the county school fund. The county is authorized through 
the county school fund to levy a small property tax and it also 
receives federal forest funds in those counties where they have 
federal forests. This amounts to approximately SI4 milHon, about 
S7 million from forest fees and S7 miUion from property tax in 
1970-71. 

2. The Intermediate Education District is authorized to levy a properly 
tax which is subject to the six percent constitutional limitation. The 
levy provides funds for the operation of the lED offices, funds for 
distressed districts, and funds for equalization. The equalization 
funds go to the district on an ADM basis. 

3. The third source of local revenues is the local district property tax 
levies. Because few school districts have realistic bases, they must 
have levies approved annually in excess of the six percent limitation. 
For most school districts, the property tax levies approved by the 
voters annually represent the major source of school funds in 
Oregon. 

To the average citizen, this complex system of state and local funding 
seems unnecessary. He might be faced with voting on lED levies, on Union 
High levies, and on an elementary district levy. He also might be faced 
with an election on a bond issue by the Union High or elementary district. 
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Finally, the votci is often told that if he docs not approve a state t-ix 
change, it will alTect his school resources through the basic school support 
program. 1 would Uiink the system might soon fall through voter 
frustration if Uie courts do not stimulate a change. 

1 am sure the brief and somewhat SKf ichy description of the Oregon 
method of nnancing primary and secondary education does not reveal 
anything new to most of you. But 1 think we must have a common 
understanding of where we are to intelligently discuss change. 

If one assumes the Serrano principle will prevail in Oregon, whatever 
that principle is after this morning, what arc the alternative sources of 
revenue to finance education? Before we investigate the revenue sources, 
let us briefly look at school costs. We said on the revenue side we had 
S503 million coming in and that same year (P70*71) we spent S531 
million. • Tliere was a cash carry over is the reason for the difference 
here: of this S418 million was spent on current operations. Capital 
outlays amounted to $80 million. The other programs included school 
lunches, student body activities, community service, etc. If one projects 
ADM and the cost per ADM to 1973-74, and try to project those costs 
using a flat rate projection of 6 percent, it is estimated Jhat current 
expenditures will amount to $455 million. This would cover the operating 
costs of schools. This does not include transportation costs, capital 
outlays, and debt service. Let us assume that this would be a minimum 
cost figure if the state assumes the financial burden of primary and 
secondary education. If we assume the existing source of state revenues 
would remain at the current level, then the cost would be reduced from 
S45S million to S336 million. \Vliat are the alternative revenue sources 
available that might provide S336 million? How could this quantity of 
funds be raised? It is common to hear r.itizens suggest that a personal 
income tax increase should be used to fund education. It would take a 1 3 
percent poii . increase in each rate to yield S336 million. This would mean 
that the rate would have to move from the present 4 percent lo 1 0 percent 
tc 14 percent to 20 percent. Oregon is the third highest per capita income 
tax state now; that would put us up near the federal tax i'^iC and iherc. 
wouldn't be anyone close to us. 

If you find that undesirable, how about a net rece^pu^ tax? It would 
only take a rate of between 4 to 5 percent to yield the S336 million 
Remember that would be on your adjusted gross income - that's before 
exemptions and deductions. 

If you are one of the few in favor of sales tax, it would only take a rate 
of about 8 to 9 percent if we used the California sales tax model. 



70 



Estimated Revenue 
(millions) 





1973-74 


1974-75 


Personal Income 






Capital gains (taxed as ordinary) 


S6-8 


S 6-8 


1% effective rate 


36 


37 


Federal tax deduction 


56 


57 


10% surtax 


28 


31 


l%net receipts tax 


74 


11 


1% wage tax (individuals) 


61 


64 


Sales Tax 






1% (food and drugs exempt) 


41 


43 


1% broad base 


49 


51 


1% value added 


72 


76 


Property Tax 






l%land tax (S 10/51,000 TCV) 


59 


63 


1% statewide property tax 






($10/$ 1,000 TCV) 


235 


254 


1% statewide property tax except 






owner-occupied homps 






($10/$ 1,000 TCV) 


141 


152 


Selected Excise Taxes 






1 cent cigarette tax 


3A 


3.1 


1 cent soft drink 


6 


6 


A. (see attached list) 






5% hotel-motel tax 


3 


• 3.1 


Lottery (New Jersey type) 


8-10 


8-10 


Corporation 






1% increase in rate 


7 


7 


Offset eliminated 


3 


3 


Increase minimum to Si 00 


.5 


.5 


Employer Payroll Tax ~ 1% 


49 


51 


Estimated Payment (one-time pickup) 






Personal 


16 


16 


Corporation 


18 


18 



Maybe you iiavo caiiglit on to the national fad and favor a value added 
tux. This would yield the S336 million with a rate of 4 to 5 percent. 

How about business picking up the whole cost of education? An 
employer payroll t:L\ would do the trick at a rate of 7 percent. Ihe 
corporatioii excise tax only yields about S7 million per 1 percent rate, and 
we now have a 6 percent rate on most corporations and an 8 percent rate 
on financial institutions so it could not possibly do she job. 

Hven though everyone wants property ta.K relief - business and 
homeowners - let us turn reluctantly to this source of revenue. It a 
statewide properly tax was levied on all classes of property, the rate would 
have to be S14.30/S1 ,000 trife casli value to yield S336 million in 
1973-74. By the way the average in ihe state now is about SI 8 per SIOOO 
for total school cost and we're dealing again with just current expendi- 
tures Tliere are 78 districts which levy less than 515/1,000 true casli 
value School District No. 1 in Portland is included among these 78 
districts. 1 do not believe that it would be politically feasible to propose a 
tax program which Cannes an increase in properly taxes on Portland 
liomeosvners. 

I iiope 1 have made my point that there is no simple single tax ciiange 
.ijat '-'-dd be made lo raise this amount of revenue. The only one that 
comes close is the property tax tliat we've suggested here. It is obvious 
tiiat a combination of taxes must be used to raise this amount of revenue. 
But what tax combination? If we can agree on some basic assumptions the 
task will not be so difficult. 

We could agree ; 

1. That the principle as set down in tlie Smano case is most likely to 
be adopted in Oregon. 

2. The property lax is too productive a revenue source to abandon 

entirely. 

3. If it is to have any chance of passage by the legislature and the 
people, any tax proposal must minimize the shift between income- 
producing property and non-income-producing property. 

It seems to me in Oregon because of the emergency clause, because of 
the initiative and' referendum, we r,ally have two different levels of 
consciousness. We have a level of consciousness within the legislature and 
in many aspects that's different frbm the public level of consciousness at 
large To get a tax measure passed in Oregon you have to find something 
that's going to be compatible in those two different levels of consaous- 
ness. 1 think the public reacts to a self-calculation of their tax: the 
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legislature is concerned with that but oOen re:; :is to pressure groups 
besides. 

Let us take the last assumption first. By mininii/Jng the sliift between 
income-producing property and noninnome-producing property, we would 
have generating approximately 50 percent of the revenue from business 
and 50 percent of the revenue from individuals. 

There are very few methods of raising sizable amounts of money Irom 
businesses. We could impose a value added tax, a payroll tax, doubling U) 
tripling of the corporation excise tax rates, or a statewide property tax on 
nonresidential income-produeing property. The value added tax seems 
impractical and difficult for a state to impose. A doubling or tripling of 
the corporation excise tax rates would be unfair. Thus, we are left with a 
statewide levy on ineome-producing property and an employer payroll tax 
To red uce the tax shift between types of businesses^ a combination of 
these two taxes would seem to be the fairest. 

To balance this tax, we would need to tax individuals directly. Our 
methods of raising sizable amounts of revenue from individuals are limited 
to some form of a personal income tax change, general retail sales lax. a 
variety of selected excise taxes, like cigarette, gasoline, soft drink, beer, oi 
a residential property tiix. 

A residential property tax would not be feasible for political reasons. A 
general retail sales tax would be politically difficult, if not impossible, to 
sell to the legislature and the people. An eight to one defeat is hard to 
forget. A large variety of selected excise taxes would be jfubject to the 
same argument as the sales tax. We are left with some form of a personal 
income tax change. Of all the changes that are possible with the personal 
income tax, I would suggest three alternatives. One alternative would be a 
change in the rates and rate brackets. A second alternative would be to 
adjust the rates and eliminate the federal tax deduction. The elimination 
of the federal tax deduction would significantly increase the progressivity 
of the personal income tax. This deduction is of much greater benefit to 
the high-income taxpayer than the low and middle-income taxpayer. A 
third alternative would be the overhaul of the personal income tax law. 
Such things might be considered as elimination of all itemized deductions 
and giving everyone a standard deduction personal exemption credit rather 
than the dollar allowance, federal tax deduction elimination, rate and 
bracket changes. 

Furthermore, to be politically acceptable to the public, some form of 
homeowner property tax relief is needed. As most of you are aware, 
property tax relief has been a major political issue in Oregon for at least 
the last 8 to 10 years. Finally, I would suggest that a property tax 
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liniitaiion. at least on school fun would also be a political necessity. 
The people will need to be assuivj that further finance responsibility for 
the funding of education will not rest mainly on the property tax. 
Ici me now put this tax package together: 

First. 50 percent of the revenue would need to conic from some form 
of tax on business. I conclude that a combination of a statewide property 
tax on inconie-producing property and a payroll tax would appear to be 
the most feasible. 

Secondly, 50 percent of the revenue would need to come from 
individuals, 1 conclude that a'change in the personal income tax would be 
the most practical. Thirdly, I suggested that sizable homeowner properly 
tax rchef and a school property tax limitation would be needed lo round 
out the tax package. If you have not guessed yet, this tax package is 
basically that announced by Governor McCall on March 28, 1972. 

' le are many details that, must be worked out on the Governor's 
program. My colleagues and 1 at the Research Section of the Department 
of Revenue, and a host of other research personnel \u state government are 
in the process of doing just that. We are engaged in analyzing the full 
effects of the Governor's school finance program so the Governor's staff 
and the legislature will be able to fully evaluate the proposal and 
hopciully, find acceptable solutions to any problems that miglit arise. 
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SERRANO, THE OREGON LEGISLATURE, THE GOVERNOR'S 
PROPOSAL, THE ALTERNATIVES AND THE DILEMMA 



Senator Jason Boe 

The word Serrano is destined to become far more than a mere proper 
noun. Even now the word evokes a concept of such dramatic importance 
to the individual states of the union that the structure of school finance 
will never again be the same. 

We are privileged to have heard from both Professor Coons and 
Professor Benson today, for they are both pre-eminent national authorities 
in the matter of Serrano. And yet, it falls to me today to speak for those - 
both in Oregon and the nation - who will bear the ultimate responsibility 
for the fearful task of revolutionizing our laws regarding the financing of 
education. These are the state legislators of the fifty states. 

I use the term "'revolutionize" deliberately for the word itself means 
"to change drastically and completely the affairs or ideas of government." 
And that, of course, U exactly what Serrano means in the field of 
educational finance. The wonder of the matter is not that the courts have 
decreed as they did in this case, the wonder is that it wasn't done long ago. 
But the ultimate solution - good or bad - will be accomplished by the 
men and women of the state legislatures. And a more challenging task has 
never confronted these legislative bodies. How we react to this challenge 
will, in my opinion, determine not only the viability but also the 
credibility of our federal^state system. For make no mistake about it, if we 
cannot come to grips with the opportunities of Serrano on the state 
legislative level, the federal government will be forced to step in and make 
these decisions for us. And if that happens the need for the state 
legislature will be measurably diminished and possibly extinguished. 

For those of us who believe that the state legislatures must be 
strenghtened and must reclaim their co-equal status with the federal 
government, Serrano does not constitute a threat. It presents a fantastic 
opportunity - an unparalleled opportunity for innovation and for 
creativity: 

And that is exactly how ^ye in Oregon plan to meet the challenge of 
Serrano, 
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Let us now examine some of the ils, the pitfalls and the 

possibilities that present themselves to thuoL ui as in the legislative branch 
uf state government with regard to the restructuring of school llnancc. 

Governor McCall has recently made pubHc his initial response to 'Me 
implications o{ Serrano. But before we begin with an in-depth analysis of 
the Governor's program, let me outline for you some of the quirks and 
pecuHarities of Oregon tax lav/s. 

Oregon was the first state in the union to adopt the initiative and 
referendum system. And while every other state has followed Oregon's 
lead and atiopted their own systems cf initiative and referendum, only 
Oregon, tlirougli its coastitution, has the proviso that no new taxation 
measure passed by the legislature shall go into effect until 90 days after 
the legislature has {::diourned sine die. Thic. of course, iii to give the people 
at least 90 days (but often longer) to circulate petitions re fc ring the 
proposed tax measure to the pt-ople for a popuhir vote. In 1963 a 
comprehensive reform of the Oregon hxconie tax was passed by the 
legislature, referred by the peopk and defeated in a special election by a 3 
to 1 vote. In 1969 the legislature passed an ineptly conceived sales tax 
program for the purposes of property tax relief. (I can call it ^-incpi'' with 
some justification since I voted and campaigned, against it!) The legislature 
referred it to tlie people and it was defeated by a vote of eight to one in 
the greatest defeat any statewide tax proposal has ever received in Oregon, 
In 1971 the legislature passed a bill providing for five cent a pack 
increase in the cigarette tax. Jt was referred by the people (with the help 
of the cigarette industry both from within and without Oregon) and was 
passed but with a razor thin margin of less than 10,000 votes. As a matter 
of fact, the two cigarette tax measures are the only tax measures to pass a 
statewide election in many, many years. 

State government has only three principle means of raising revenue: 1 , 
the income tax, 2. the property tax, 3. the sales tax, Oregonians, to 
understate the case, are not wild about a sales tax and have voted against 
that form of taxation at least five times, most recently in 1969. If wc 
accept the premise that at least for the foreseeable future the sales tax is a 
dead issue, that leaves us with the two remaining tax forms: the properly 
tax and the income tax. Again, if we accept a further premise that the 
property tax is at its maximum or at least very near its zenith in terms of 
public acceptance, then that leaves us with only the income tax as our 
ultimate tool with which to proceed on the road to restructuring school 
linances. 
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Thus Oregon is presently in the position of having fairly high property 
taxes, a relatively high state income tax (third highest in the nation )and 
no sales lax. 

How do we get property tax reform out of this? Mr, Richard Munn,a 
fellow respondent who works with the t?-='earch Division of our 
Department o^. Revenue, has outlined most of the viable alternatives 
available to ilu legislature. With the background lie has provided and that 1 
wilj piV-vide new, let's examine Governo:- McCall's proposed tax program. 

The Governor has proposed massive changes in the structuring of the 
property tax and the income tax. Here are the basic mechanics of the 
proposal: 

1, The state would set the annual foundation, grants for education as 
follows: S869 for each elementary school child, SI, 129 for each 
high school student. Provision would be made for individual districts 
to exceed the foundation grant subject to appropriate limitations, 

2, The state would assume responsibility for the costs of transportation 
and capital construction as well as debt service on existing debt, 

3, Income-producing properties would pay the only property tax going 
into the foundation :'*''^nts for school operations. This pro )erty tax 
would be uniform staitwide and amount to $10,25 per SIOOO true 
cash value. This would generate $87 million annually, 

4, Employers would contribute a payroll tax of 1 percent. This tax on 
business would bring in about $50 million each yi^^r with the 
obv' MS incremental increase if employment or wage levels were 
increased, 

5, A restructuring of the Oregon Income Tax by raising the personal 
income graduated scale fiom the present 4 to 10% range to 4 to 
13%, He also proposes that the conversion of the personal income 
tax exemption of $675 be changed to a $27 tax credit. This, of 
course, is an increase in the Oregon Income Tax structure for most 
citizens. For example, a person in the 4% income tax bracket (the 
lowest we have) under present law already gets a S27 exemption per 
dependent (4% x S675 = $27,) A person in the 10% bracket 
presently receives a $67,50 exemption per dependent (10% x $675 ^ 
$67,50,) $67,50 -$27 equals a $40,50 tax increase for individuals in 
present highest bracket. Thus, the proposed change in this arta 
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modifies exemption taxation Horn its present inequities and ciianges 
the exemption iaw to one that is extremely progressive. Tliesc 
provisions would raise SI36 million per year, 

6. An income tax credit plan would provide tax relief for tlic reiiieis of 
homes or apartments. 

7. Personal property taxes, including tiie inventory lax, would be 
repealed and eliminated, 

&. The statewide property tax on income producing properties would 
be accompanied by a statewide property tax limitation of I Vl?^ of 
true cash value. This means that c 'nstitutjonaily the property tax 
for education could only increase from the proposed initial SI 0.25 
per SIOOO TCV to a maximum of SI2.50 per SIOOO TCV. This 
would give some assurance to voters that future increases in the 
operational costs of schools would primarily be carried by state or 
federal resources and not the property tax. It will raise $87 million 
in the Hrst year of the program and S93 miUion the second year. 

9, hi addition to ilie three main avenues of the revenue raising 
program, the Governor anticipates that federal revenue sharing will 
shortly be implemented by. the Congress retroactive to January 1, 
1972, and that this would provide Oregon with S90 million by the 
end of the 1974-75 fiscal year, 

This^thenjls a reasonable portrait of the Governor's proposal. And he is 
lo be complimented for making tliis effort. He sees very clearly that the 
fiscal course of the state must be altered and he is doing his best to achieve 
tiie significant property tax reform demanded by 5ot<2//o, However, while 
the Governor may propose, it is the legislature which must dispose, so we 
will now turn to an- analysis of his program. 

First, let's identify the favorable aspects of the proposal. To a rather 
remarkable degree Governor McCaU has adapted his program to minimize 
the property tax shift which so easUy can occur between income 
producing properties and residentially occupied homes. It can fairly be 
stated that if there is an inequitable shift, there "ain't no gift!'' In Oregon 
as in most states, the ratio in property taxes has been this: incc^me 
producing propeiaes pay two-thirds (2/3) of the total bill while owner 
oceupied residences and farmsteads pay one-third (1/3) the total. There is 
recent evidence that this ratio is shifting more and more to homes and 
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farmsteads. If, then, we adopted 2 plan to use other revenue to substitute 
for property tax revenue we would be relie\ing income producing 
properties of approximately two-thirds (2/3) of the load and homeowners 
would receive relifif of only one-third (1/3), For example, if the revenue 
from a retail sales and use tax were to be dedicated to across-the-board 
property tax relief, we would need to know what the "shift" would be, 

A 3% sales tax in Oregon, for example, would generate approximately 
SI 00 million per year. Income producing properties would pay about 25% 
or $25 million per year in sales taxes. The individual tax payers would pay 
the balance of $75 million per year. When these revenues were distributed, 
however, to the various classes of property, the homeowners of Oregon 
would receive only $33 million a year in property tax relief while income 
producing properties would receive S67 million a year in relief. For S25 
million paid -in sales and use taxes, income producing properties would 
receive S67 million in relief, a net gain of some S42 million per year. While 
the average tax payer through his purchases would be contributing S75 
million a year, the homeowners would be getting back only 5,13 million a 
year in property tax relief. By any measurement this woiJci be an 
inequitable and unacceptable proposal for the homeowners of Oregon, and 
is a classic example in point of what is meant by a shift in taxation. 

The Governor's plan of using only income producing property a.<! ihe 
source of educational revenue from a statewide property tax is an 
innovative and exciting new concept in the field of property taxc^^!on, So 
far as I know, no other state has ut^d this approach to smooth out ^b^i kills 
and the valleys of the inherent shifts which inevitably occur when massive 
property tax reform is attempted, ^Let me be clear when 1 say that no 
significant tax reform can be accomplished without some shifts occurring. 
But how those shifts are handled, acknowledged and managed is of 
primary importance in seeking broad public support for tax reform. The 
lise of this statewide property tax vehicle may -"ven work to attract 
certain industries to Oregon, since insofar as prop. taxes are concerned 
it will make little diffcrr nee where they locate. As .low st?inds, industry 
often locates where pioperty taxes are the cheapen. The plan calls for the 
state to assume all the costs of primary and secondary education thus 
ehminating the major need for any so-called equalization formulae. It also 
gives to the state the obligation of paying for transportation, school 
construction costs and the debt service on those costs. Laudable aims, all! 

But let us look at some of the very real problems which occur. As 
chaiiman of the Sub-committee on School Finance of the Legislative 
Interim Committee on Taxation, my committee is adopting an attitude of 
cautious optimism toward the Governor's program. And even now we have 
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called for exhaustive computer runs ihal will show the inipaci of the 
program on each school district within Oregon as well as computer profiles 
thai will give us an in-depth analysis of the impact upon all classes of 
individual taxpayers from sniu.! incomes to the very higliest earnings in our 
sijie. With this data at hand, the legislature will be able to more 
adequately ascertain whal the shil\s arc and where they occur. 

For the present, however, we will confine ourselves to problems we see 
nv)w. In the interests of time and space let's take the various points of the 
Governor's program that wc have listed previously and comment on them, 

1. The statewide foundation program of $869 and SI 129 for 
elementary and secondary students respectively. 

These figures of S869 and 51129 were evidently developed by 
computing the actual costs of primaiy and secondary education across the 
stale and taking ihe statistical average of these costs. This means, of 
course, that some scihool districts have costs which are already higher than 
the foundation program and sonic have educational expenses which are 
lower than the governor's proposal. 

This presents two immediate problems: 

A. Will ihe state demand a reduction i^^ the programs of those 
.'istricls which exceed the foundation? Or, in the .vent that a program is 
devised for an individu;»l district to offer an enriched program o*^ 
cdticution. what will do the .'iourco of reven'v:^ fo the enriched program/ 
Suj'My, in the light of Serrano^ the properly lax source could not be used 
to allow a district to Imve an enriched program over and above that of 
another district! Or could it? A recent paper by the Lawyer's Commitiee 
for Civil Rightj^ Under Law suggests at least ten possible valid bases for 
spending different amounts upon different pupils. These are: 

1 . Level of ta.\ effort of die child's district 

2. Intellectual gifts of the child 

3. Educational disadvantages 

4. Ago differences 

5. Curriculum differences 
0 Area cost diflr -cs 

7. Municipal o^'en 

8. Transportation ncuus 

9. Compensation for prior ec^'^v'^mjc 0'r...rijT>inu:' ; , 
10, Experimentation 

B. Even more difficult it seems to me is the problem of the local 
school district which is presently spending several hundred dollars per 
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pupil less than the foundation program proposed. For example the Salcni 
School District, second largest school district in Oregon, is currently 
spending S865 per year per high school student. This is S264 less per 
student than the proposed SI 129 foundation program. How do they spend 
this ''extra" mo'^ey when the majority of voters within the district are 
satisfied that their present expenditures are already providing an adequate 
educaiionai program? Also, what al' Jut the economies that are iiiliercnt in 
a large school over that of a small school? In High Sciiool X with 2,000 
students, a well equipped and staffed chemistry laboratory can be kept 
busy and heavily occupied seven periods a day while in High School Y 
with 400 students a similar chemistry lab is used only two periods a d^iy 
by relative few students. Obviously the unit cost for chemistry is much 
less at X than it is at Y. 

Let's consider the following table to illustrate a point. The statistics 
were obtained from the Oregon State Department of Education, 

This table illustrates what I term the ''Large School System Economy 
Factor." The school districts were chosen completely at random and only 
by their relative size. None of tlie '^smaip^ school districts are '^special 
situation'' c]:^J^ir;s. 

The table • ';:5lrates the danger in predicating good education on dollars 
alone. For example, the largest school districts can offer 70 or 80 electives 
to their students; the average size district, maybe 30 or 40 electives, while 
the small district can only offer 8 or 10 electives. And yet the larger school 
districts can offer these enriched programs at a pupil cost substantially less 
than the average or small school district. Surely the number and variety of 
elective subjects in a school is as valid a criterion of the enrichment of a 
district's program as is the ere number of dollars spent per pupil. No one 
can reasonably argue that V'" ™all school districts at an average per pupil 
cost of S 101 2 are offering as varied or enriched a pror-'im as a' . fhe larger 
districts at an average cost of only $861 per pupil. 

The Governor's program gives us no directive to tlie solution of this 
problem. To say that providing an arbitrary $869 or $1129 per pupil will 
bring about ''equal educational opportunity" in Oregon does not square 
with the facts. Nor does it appear to square with Serrano, 

This *'large school economy factor" a wejl as many of the previously 
listed ten factors identified by tlie Lawyers Committee are unanswered in 
the Governor's proposed tax program. We cannot at the legislative level 
accept an educational finance program that would encourage spending 
merely for the sake of spending. Somewhere there must be an incentive for 
a local district to prac^xe economy and restraint while still providing the 
best possible educational program. Public funds must not be spent simply 
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because the > are available. There must be strict accountability for the use 
of these funds, 

2. The state will assume responsibility for the eost oi capital 
construction and debt service on existing debt. 

This will be an extremely difficult concept for the legislature to accept. 
Let me share with you some of our problems. 

In the first place, the building of the physical plant for a school has a 
more direct relationship to local property taXcs than does the educational 
program. In other words the fact that a new attractive school plant is built 
ill a town or a neigliborhood has a definite relationship to the value of 
property in that town or neighborhood. It is oflittle relative value to a 
property owner in Portland that a fme new school building is built in 
Klamath Fulls or vice versa. Conversely, the educational programs of our 
school systems are of statewide importance, because the student educated 
in any giveri city, for example, will likely become an adult citizen who 
lives in another city of the state (or another state which argues 
persuasively for more federal aid to education) and the quality of his 
education will bring benefits lo the city where he makes his adult home. 

This concept could also lead to great "pork barreF" problems within the 
legislature. Obviously, we couldn't commence all the needed building 
programs at once, and the problem of who gets what and when could 
become a real problem within the legislature. And the possibility of the 
executive or legislative branches of government using the school building 
program for unfair political advantage is very real. Then there is the 
problem of the credit rating of the state. Due to the size of the bonding 
program needed to build new schools, the state of Oregon would have to 
pledge its weaUh as a security for the loans. Only the bonding attorneys 
and money lending institutions could tell if the state of Oregon's bond 
rating, presently triple A, Wi)uld lower significantly, but the chances are it 
would. And if it did, all units of government in Oregon might pay 
significantly higher interest rates on their bonds than they do presently. 

3. Income producing pr-i^perties would pay the only property tax going 
into the foundation grants for school operations. 

One of the problems \^'c encounter here is that cf defmitions. It will be 
extremely difficult to define income* producing properties. Perhaps the 
best approach might be to define statutorily those properties which are 
not income producing properties. But even then it will be difficult. There 
are both some obvious and some subtle tax shifts in this portion of the 
piog:^.^'- . 

Stlli, as I stated earlier this is one of the salutory new ideas in the 
Governor's program and it will receive exhaustive study. 



83 



4. Employers would contrioure a payroll tax ot one percent. 

Governor's plan for a p..-:yroll rax will rcsuil in an obvious shift in 
tax burden from those industries which have a large investment in plant 
equipment to those which have a relatively high labor cost. One of the 
ramifications would seem to be that the so-c -lied ''clean industries" such 
as electronics, insurance companies, certain light manufacturing, etc.. 
would have an increased tax burden and it may possibly make it more 
difllcult for these types of industries to be attracted into the state. In the 
past, both the Governor and most members of the legislauire have stated 
this lo be one of our objectives. 

5. A restructuring of the personal Oregon Income Tax graduated scaic 
from the present 4 to 10% range to a 4 to 13% range. 

This is an attempt to make the Oregon income tax oven more 
progressive than it is presently. The income tax in Oregon is quiic elastic 
already. Consider the fact thai even with the inflation and growth of the 
pust :wo decades, Oregon has not raised its income tax since 1957 ard, in 
jctuaiity, we have inadvertently lowered state income taxes several limes 
within thut period. This fact is relatively unknown by the general public 
and gencj..'^y unappreciated by them, 

Oregon will raise about S275 miJhon by means of the graduated incon^ 
tax and corporate exicse tax this fiscal year. The Governor's proposal 
would increase the total income tax by SI 36 million a year. 

The Governor's income tax proposal, when consolidated, would result 
in an increase of approximately 45% in the effective personal income tax. 

At the present time, Oregon ranks approximately third m the nation in 
its reliance upon income taxes. An increase of this magnitude in effective 
rates would undoubtedly make Oregon No. 1 in the nation. Wliether or 
not tiiis would have any effect upon the state's ability to attract new 
industries or to attract industrial executives or professional persons such as 
lawyers or health care personnel, is unknown. Wliat is known beyond 
peradventure of any doubt, is that the opponents of the plan will use this 
argument heavily. 

6. An income tax credit plan to provide relief for renters of homes and 
apartments. 

No argument here. It is right and just that renters receive tax relief. The 
legislative mechanics for providing this relief are not difficult and the 
concept must be included in any pfcn for property tax rehef 

7. Personal property taxes including the inventory tax would be 
repealed and eliminated. 

Embodied in this part of the proposal are some of the great unknowns 
of ihe entire proposal. Only a detailed computer analysis will show us 
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what the tax shifts arc and where rhey occur. This analysis is being done 
now. 

Consider this: if you cHminate personal property and inventory taxes, 
you are relieving them on both the educational portion of the present 
property tax as well as on the le^al government portion of those taxes. In 
order for cities, counties, ports, hospitals, sewer districts and all other 
special service districts to merely maintain their present levels of revenue 
they will automatically have to raise their millage rates to compensate for 
their loss of revenue from personal property and inventory taxes! So some 
of the proper - tax relief provided by the plan will be used up before it is 
ever receivec^ r/ the proper / tax payer. And this without helping in any 
manner the excruciating ph^. t of our municipalities, counties, and other 
local governnie/its. It even exacerbates their problems. 

This shift will vary greatly in each district depending on how much 
personal property or inventory is in the district. The city of Portland has a 
great deal of inventory and personal property while many other Oregon 
communities have relatively little. The potential for an b / 'sir tax shift is 
higli between businesses wiiich have large inventories and high personal 
property obligations and those businesses which have few. Likewise, the 
potential for a shift onto the homeowners of Oregon from those same 
businesses which have high inventory and personal property values is also 
high. 

Thus, businesses and industries which have these higli valuations of 
personal properly and inventory may well b^ benc 'lting. more than they 
should at the expense of otlier businesses and the homeowners under the 
Governor's plan. 

Hopefully, however, there are solutions to this dilemma. We can give 
personal property and inventory a partial exemption, no exemption, or v/e 
can give il full exemption and levy another substifwte tax on those 
portions of the assessed valuations of which we are speaking and thus 
achieve equity and not add to the already overwhelming burdens of all 
municipal and many county governments. 

8. A property tax limitation of VA% of true casli value on the statewide 
property tax on income producing properties used for educational 
financing. 

The Gov^irnor rightfully feels there must be a limitation on the 
property tax used for educational purposes. Recall that his proposal asks 
for an initial levy of $10,25 per thousand dollarsTCV.A 1%% constitutional 
limitation would put a ceiling of $12.50 per one thousand dollars TCV. 
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To do otherwise would give unlirfiiicd license for voters to keep piiini: 
tlie cosis of education on property other than homes and would be unfit - 
to all concerned. 

I believe that in general the people do want and will demand this type 
of liniitLilion on property taxes and Governor McCall is recoiznizing that 
demand. Obviously there are many other ways of imposing a liniiiaiion on 
property taxc.^ and the one proposed may be The best, bji it docs 
recognize the problem. Tlie mechanics and liv. .ices of the limitation are 
varied and the .matter is being researched thoroui^hly by both the executive 
a;id legisl.ilive branches. 

9. Pederiil revenue sliaring will be implemented soon by the Congress 
imd Oregon will receive S90 million as its share by the end of fiseal year 
1974-75. 

This appears to be one of the wc:^' si jvositions of Governor McCalTs 
plan. For too long, schools, cii slate govcrnnienis huve been 

promised massive financial aid fro i[;ton, D.C. I am yei skL']-^:!cal. 

Our federal government ran one of the greatest deficits of all time - 
some S40 billion last year. How can a government that is so far out of 
halan»:e have anyihm^ left over to share with state and loc ; governmenTs*.^ 
It bug'jJ-s the imagination! Perhaps it can happen when the current war 
effort ceases and defense spending lessens, but in view of current facts and 
tiie recenily renewed oiTensives of the Viet Nam war, it do.e^n't appear 
.:ly to happen soon no matter how much we wish it. It is my opinion 
th<it Oregon must work out its own salvntion without relying heavily on 
any anticipated munificence from our federal government. 

If it bL'ppens— fine! Let's have the machinery set up to accept it and use 
it wisely and prudently. But let's have an Oregon solution ready that will 
meet and answer Oregon's needs now. 

Governor McCall anticipates using the entire amount received by the 
state from federal revenue sharing from January 1,1972. througli June 30, 
1975, during the 1973-75 biennial period. As a result, while the state is 
leceiving approximately S25 million a year, his program provides for the 
use of S45 million per year. Thi: will make it necessary to provide 
additional unidentified revenue to continue his program after June 30. 
i975. Thus far, to my knowledge, neither the Governor nor has staff have 
publicly addressed themselves to this problem. 

i must bring to your attention one other problem that exists. The last 
session of the Oregon legislature at long last rccogi.ized that for properly 
tax purposes income producing property must be treated differently than 
owner occupied residential property. We passed ud the Governor signed a 
series of biiij which in effect said that the payment of homeowner 
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property taxes must be correlated with a person's aoilily to pay, Wc 
appropriated some $40 miliion to pay for the benefits of this act. No 
matter what the age of a person, he is eligible for property tax relief if his 
income so qualifies him. We have estimated that fully one-third of all 
Oregon homeowners can qualify for substantial property tax relief. The 
lower the income, the higher the percentage of relief. It is a nationally 
unique and innovative plan. 

Governor McCalfs proposal calls for the elimination of the funding for 
this program and the incorporation of these funds into his own plan. 

Many very low income persons througliout Oregon are far better oil 
under the present plan of property tax relief than they would be with the 
Governor's plan. Hut especially is this true for these citizens in the city of 
Portland. 

Portland, due to the problems common to all major cities, levies 
approximately 50% of its total property tax for the support of education 
and the other 50% for municipal, county and^special service distiicts. Most 
other areas of Oregon which do not have the unavoidable municipal 
overburden of Portland, levy between 70 and 80% of their property tax 
dollar foi the support of education and the balance for all other local 
government services. 

If homeowner property taxes for educational purposes are eliminated. 
Portland's relief will be 50% against a state-wide average of 75% relief for 
the balance of the state. Proportionately then, many more of Portland's 
low income property tax payers would be much better off with the 
present law conceived by the legislature than they would under the 
Governor's proposed plan. Some of the general fund money designated for 
this plan must, in my opinion, remain available to take care of those v-'ho 
would suffer most if their property taxes were to be raised to a higher level 
than they are presniitly paying. We will not kfiow how many millions of 
dollars v/ill be needed for this until some time after the April I5th deadline 
for application to this program has passed. Other portions of this fund 
might be used to restore more equity to the taxpayers of Portland in the 
form of additional grants to ti.c model school program. 

In c. nclusion, let me say that I do not wish to appear as an antagonist 
to Governor McCail's program. I am not. But in our tri-partite form of 
government the legislature is responsible for presenting the solution to ,he 
public, the uiiL^nate judge and jury. It is an integral part of our system of 
checks and balan.es. The Governor is to be commended for his courage 
and devotion to duty in proposing a new and unique system for the 
financing of education. The legislative duty is also clear; it is to question, 
to provide alternatives and to produce solutions, not in a spirit of 
unhealthy partisanship but in a spirit of partnership that will provide the 
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solulioiis wc need for the best educational program we can proMd-:. 1 am 
con!ideiu ihat Governor MeCall shares this basic philosopliy. I am further 
convinced that ih? enorniity and gravity of the situation wtll demand the 
ck);iest possible cooperation between tlie riovernar and the legislature. 

Wliilc the courts through Serrano are demanding equity in school 
iK aneing, parents and c mcerned citizens are demanding excellence in \\w 
educational program. .A.ad excellence is more than expenditures and 
pupil-ieaclicr ratios; it requires effective measurement of the results of 
education and fast corrective steps when weaknesses are found. 

If wc do noi achieve property tax reform it is inevitable - really onl\ a 
matter oi' time - that the propeity tax will be repealed, if not totally, .it 
least partially. It will be repealed cither by the voters who reject the levels 
of properly tax we must attain to support education or it will be repealed 
by people who recognize that in a changing economy the over-taxation of 
one particular form of wealth wiiile allowing other forms of wealth to 
escape taxation is so utterly discriminatory between citizenr -ts to be 
toially unacceptable. 

The question of '* .^al control is constantly in, with and under any 
discussio-^ of a totally state-financed educational program.. It miglit well be 
we will i'ind that once the local school boards, icachers and administrators 
are liberated from the necessity of "selhng" operational budgets, serial 
levies and lax r-'te increases to the public, that they will be in a better 
position to concentrate their efforts on the iiue interests of lojal eonirol 
- namely the quality of education that is provided for the children of 
their responsibility. 

Education today is a liiglily explosive boriib. The property ta;^ revoh - 
relatively timid up tc this point ~ may well turn into a property tax 
revolution with «he resultant chaos that is endemic with any revolution. 

11 is a bomb whose •:trength is ur.icnown but by any standard of 
measurement it is immensely powerful. 

Serrano has lit the I use on this bomb, but how long is the fuse? That is 
tlic a Aoi '^vili the bomb explode?" but **when will it explode?'^ 

1 L c the fuse is short, particularly if major property tax reforms are 
not initiated and accomplished early in the next session of the legislature. 

And that is why our sense of urgency is so great. There are many 
questions to ask and to answer, many hard decisions to be made. 1 am 
confident these decisions will be made by a legislature which recognizes 
the ierrMe seriousness of the situation and will rise to meet the greatest 
ehailenge ever presented to it. 

We are grateful to the sponsors of this conference for their help in 
bringing tliis vital matter to the attention of Oregon and for aiding in its 
articulation. 



EQUALITY, QUALITY AND HOUSEHOLD CHOICE-AN OREGON 
SCHOOLMAN'S REACTION TO CHARLES S, BENSON'S PERSPEC- 
TIVES ON SERRANO AND STATE LEGISLATURES 

John Edmundson 

Oregon prides itself in being pragmatic and progressive it] ail aspects of 
its public life. For example, the Oregon primary election pattern is a 
model which may guide the eventual structuring of a national direct 
primary, 8 much needed reform of oui present system for determining the 
nominees for our nation's highest offices. Oregon has lead the way 
regarding improved gcvemmental practices for income taxation, property 
assessment, environmental protection and a host of other important 
reforms. 

However, Serrano is causing Oregoniaps to face one situation in which 
the state has been neither practical nor forward looking. The state system 
• for financing public education is a confusing mess which we must now 
untangle and knit into a rational and equifable system designed to give 
every girl and boy an opportunity for adequate and appropriate schooling. 
We must weave a new clolh which covers not only our youth's schooling, 
but also prcWdes justice and equity for the state's citizens who pay the 
cost of schooling. 

State Superintendent of Public Instruction, Dale P.':rndl, stated the 
issue very forcefully in his testimony before tlie Legislative Interim 
Committee on Education last October when he said. 

The voter is entirely justified in his confusion. He has been 
permitted to believe that Oregon has a uniform i;ystem of 
financing schools and that this system will result in some equality 
of expenditure level and equality of tax effort necessary to main- 
tain that expenditure lev<ji. He has further been permitted to 
believe that tha organization of the schools is efficient from both 
an educational and a financial standpoint, The undesirable 
financial consequences oi Oregon's district organization have not 
been adequately pointed out to the voter. I believe the truth of 
the matter is that Oregon is far removed from a uniform system 
of school linance and that instead of a singie system, we have 
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several systems iliat operate in dilTcrciu regions oi" ilie >iatc. 1 
I'miher believe ihat this means Oregon does \un have a 'unilorni 
5\ steni of common scliools' as called for in the Constitution 
lailicr. ii has a non-system. 

The purpose of this paper is to translate Professor Benson's ideas into 
the Oregon conitxt and explore the ways in which his suggestions ina}' 
help Oregonians rc-cstablish their repufation for pragmatism and pio- 
gressiveness in the arena of school finance. This paper will aitempi to 
convey an Oregon schoolman's reactions to the Benson proposals and 
consider some of ihcir ramifications for the state. 

Professor Benson characterizes the system of state-local financing of 
schooh'ng as one of the most thorouglily worked out arrangements of 
iniergovernmcnial relations in the country. In Oregon this is only pariially 
true: there ure glaring exceptions. 

Under our present laws, three sources consiitute a large portion of the 
slates'. school funds: the Basic School Support Fund, the Intcnncdiate 
Education District (I.E.D.) Equalization Levy, and the County School 
Fund, Fach fund is distributed to effect some degree of ec|u:dization: 
howc :r, eiich is distributed by a different method. There is :i limited 
measure of coordination between the Basic and the County School Fund 
distributions. There is no coordination between the Basic and the l.F.D. 
distributions and no coordination between the I.E.D. Levy and the County 
School Fund even though the tax for each h levied over approximately the 
same territory. 

The lack of coordination between the equalization features of the Basic 
and the LE.D. Levy leads to the anomaly of some school districts receiving 
equalization funds from the Basic which are in effect redistributed to 
other districts through operation of the LE.D. Levy, The issues raised by 
Semuo will undoubtedly force a restructuring designed to remove this 
strange quirk in Oregon's ''non-system.'' 

The LE.D. Levy is designed to achieve the [audible goal of equalizing 
tax burdens for education within the regional boundaries of the 
intermediate education districts which generally follow county lines. The 
tax-bearing capacities of Oregon's counties as measured by property 
wealth per pupil are quite variable. In 1968-69 the true cash value per pupil 
in average daily membership attending public schools in grades M2 ranged 
fiom a high of S110J59 in Sherman County to a low of 523,221 in Yamhill 
County for a ratio of almost 5 to 1 between the high and low figures. These 
wide differences in the property taxing capacities of counties make tax 
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rale equalization witliin county regions rather illogical in !lic face of 
Serrano^ requirement tliat financing of schools must depend upon the 
wcaltli of the state as a whole. Serrano is forcing a rethinking of the 
relationships between state and local governments which hopefully will 
have the outcome of changing the effect of state action from ser\ing to 
preserve unfair local advantages to one of creating and nurturing equity in 
the plan for financing the state school system. 

Professor Benson states that, in general, foundation program plans for 
financing education depart from the intended ideal in three main 
respects. He first notes that the local contribution rate is typically set at a 
notably higlier level than that which v, ould be required to raise tlie costs 
of the foundation program in the richest district with the result of placing 
more of the costs of education cn localities and less on the state. In 
Oregon the computational rate for determining state educational grants 
was close to ten mils in 1969-70. In that same year the otal local millage 
levy in the state's 188 unified districts ranged from a high of 31.67 to a low 
of 4.63 for a high-low ratio of nearly 7 to 1 . These data support Professor 
Benson's contention and further serve to emphasize the gross inequity that 
exists in the rates of property taxation for schools. 

The second point Professor Benson makes is that the foundation 
program amount is generally far below the actual cost of basic education. 
In Oregon the 1970-71 foundation program level was under S500 per pupil; 
whereas, the operating cost in the state's imified districts was typically 
double the foundation program amount. In Oregon it is the case that 
school districts spend substantially more than' the foundation program 
amount with the consequence thai poor districts are forced to meet the 
extra expenditures at higher tax rates than are necessary in rich districts. 

The third defect in foundation program plans specified by Professor 
Benson is the practice of giving a fixed, minimum grant per student to all 
districts without regard to affluence. In Oregon the flat ?,rant distribution 
in 1970-71 was $128 J4 per weighted average daily membership. The amount 
available for flat grants represented 81.5 percent of the total amount 
available for the foundation program. The allocation of the lion's share of 
the state foundation program monies to flat grants is largely attributable 
to the political power of the Portland School District which happens to be 
above the state average on property wealth per pupil and hence is not 
eligible for equalization grants. 

In short, Oregon departs from the ideal foundation program in all three 
of the ways ennumerated by Professor Benson. These defects combine to 
produce the results that prompted the Serrano, challenge in essentially the 
same fashion in Oregon as in California, Oregon's poor districts have to 
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levy taxes at higJi local rates to finanre mod^^st school programs, while 
more aftliienl districts enjoy low school tax rates and enriched school 
[)rugrL!nis. 

Pr(^:cssor Benson points out that reduction of the number of school 
disiricts by consolidation serves to reduce inter-distri.i differences in local 
taxable resources. The process of consolidation is underway in Oregon, but 
at an extremely slow rale. As of June, 1968 the number of independent 
school districts in Oregon was 367. At the present time this figure has 
come down to 345 of which 95 are districts with fewer than 100 pupils. 
The path of consolidation is part of the solution to the fiscal dilemma 
facing Oregon's schools; however, the public preference for local control 
b> small community units makes consolidation a political basketball which 
i:':ts passed around but seldom shot accurately through the hoop. 

As an example, consider Linn County where the Millersburg Ele- 
mentary School District with better than $200,000 true cash value per 
pupil and a tax rate under 7 mils is understandably disinterested in joining 
with nearby Lakeview Elementary School District which has less than one 
fourth the property wealth per pupil and a tax rate clos/i : ■ ■ iO mUs. Surely 
the large manufacturing plants in the Millersburg School District con- 
tribute to the economic well being of most of Linn County and adjoining 
Benton County and probably the entire state. Statewide uniform taxation 
of income producing property for schools would seem to be a natural 
solution to the property wealth imbalances that exist in Oregon. 

Citizens concerned about the financial support of schools in Oregon 
have through the years worked for the goal of 50 percent state support. 
Althoagli sincere and hardworking in our efforts to achieve this long 
sought goal, we have been noteably unsuccessful in achieving it or even in 
moving toward a 50 percent state funding in recent years. According to 
the National Education Association's Research Division statistics, Oregon 
has declined in the estimated percent of revenue receipts for public 
elementary and secondary schools coming from the state government from 
26.6 percent in 1964-65 to 19.6 percent in 1970-71, placing our state 
fourth from last among the states on this index of state level of fiscal 
support for schools. It is rather ironic that we are now seriously 
considering proposals for 100 percent funding of schools from state 
sources. Obviously a minor tune-up of the foundation program will not 
correct the rattle in our state school finance program^s motor - a major 
overhaul is needed. Professor Benson's conclusion that reform of the 
foundation program plan is an unlikely prospect is clearly relevant to 
Oregon's situation. 



The district power equalizing concept described by Professor Benson 
holds a great deal of promise as a means for restructnrii-.t: Orc^^ous school 
I'inance plan. The basic premise of power equalization is that equal efforts 
in behalf of school support should generaic equal rejiources. This basic 
premise is equity oriented, but there arc certain quesilons which must be 
answered when considering power equalization. 

First, what is the appropriate ineasure of effort? hi Oregon the effort 
index has been the property tax rate. Under this index it would appear 
that property rich districts are making a rela:ively lesser effort in behalf of 
schools. However, in Oregon the so-called ^^rich" districts are mainly in the 
sparsely populated eastern portion of ihe state. Although property wealth 
per capita is high, personal income wealth is generally low. Tlie result is 
that property taxes, though levied at relatively lower rates, are paid out of 
scarce dollars whose marginal utility for suhsistancc needs is in all 
likcliliood substantially greater than that of the personal income spent on 
school taxes in the more heavily populated regions of the state which 
typically have greater per capita personal income wealtii. 

The question of effort index immediately gives rise to a second and 
related question, what is the appropriate measure of wealth? ProlVssor 
Benson proposes that average income in school districts might serve as the 
measure of local wealth in the power equalizing formula. Income v;ealth is 
variable among regions, but not nearly so variable as property wealth. It 
was earlier noted that there is better than a 4 to 1 ratio between the high 
and low counties of Oregon on the per capita property wevilth measure. 
The higli-low ratio among the state's counties on the persona] income 
wealth measure is just under 2 to 1. This lower level of variability makes 
the income measure of wealth a preferable standard. 

Professor Benson has offered a second possibility for me-^surirg local 
wealth. He suggests splitting the property tax role by taxing industrial and 
commercial properties on a statewide basis while leaving only residential 
property as the measure of local wealth. This suggestion merits carcfui 
study for several reasons. 

The residential component of property wealth has tJie strongest 
relationship with the existence of pupils in comparison to the relationships 
of commercial, farm, industrial, persona!, miscellaneous real, and utility 
components of property wealth to the presence of school age children. 
That is, homes and students are found in close proximity. The demand for 
educational services expressed in terms of pupil population has a direct 
relationsliip to the residential component of property wealth. However, 
the exact nature of the relationsliip needs to be determined. What are the 
patterns in residential property wealth and the incidence of pupils in the 
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school districlii ac.oss the slate? Wliai is the residcnfial pr^pcru wcaliJi 
per pupT.^ Wiat is the range of values in this variable? Ihe.sc aiul a hosi of 
other questions need lo be answered. 

Another reason for considering residential pr{^perlv sopar;i'.e!y licMn 
non-rcsidejitial properly for school iuiance purposes is liiai ihere would 
appear to bo a strong possibility that residential property wealth and 
personal income wealth are closely related. It seems reasonable u> expect 
lo find that regions of hy^x personal income :'rc also regions of high 
residential properly wealth. WelMo-do citizens may be expected to dcvoie 
surplus dollars to the acquisition of premium housing. If this is true, then 
residcnliai property could serve as an excellent proxy lor the personal 
iiiconie measure of local wealth. This supposition needs to be checked, 

A third reason for loojdng at resi Icntial property separately stems from 
the traditional way in which the total requirement fur funding local 
schools has beon met. Over the years, the amount available fioni non-local 
sources has been summed, then the local district determines and raises 
what is required lu meet the balance needed for the local educational 
program. Our present crisis in school finance derives largely from the fact 
that the balance to be raised by local effort has come to be the major 
portion of the total requirement. The funding gap has become a chasm. 

Under a piocram of substantially increased levels of state support, the 
tradition of local contribution and commitment to providing the balance 
for meeting the need for funds could be preserved by alKnvjng for liiniied 
local option taxation of only residential property. The power equalizing 
mechanism co\x\d be utilized to insure that equal funding yields would 
occur ill school distiicts with unequal residential property wealth per pupil 
but equal exertion of tax effort as measured by the tax rate voted on 
residenees by the local electorate. Public preferences for improvements in 
sehool programs beyond that provided by the states contribution for 
fundamental education can be clearly and directly expressed througli loeal 
elects ns on *1ceway funds/' In this instance, the benefit principle of 
eqiu in taxation applies in the sense that communities which desire an 
cnri. 'ed school program could choose those bi-vjfitsat their own expense 
as Ihc.r preference over other pub .ic or priv.. )ods and services, 

In sum, the combination of state sup^ , , derived from income tax 
and otJicr state revenues, a new statewide uniform property tax on all 
non-residential pioperty and a limited local option tax on residential 
property with equalized yield for equal elTort would seem to be a viable 
alternative which would satisfy Serrano's requirement that schools be 
financed by the wealth of the state as a whole and at the same time would 
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preserve an element of Uval coiitributiof;, commiimcnt and control. 
Professor Benson's ideas support this approach. 

The use of locally voted ta.xes '-mi residential property would seem to 
serve the cause of household choice withoui going ihe full voucher route. 
The iden of family power equalization is intriguing, but ii is an idea whose 
time has not yet come in Oregon. Large portions of the state are sparsely 
settled. Direct payments to consumers for purchasing educational services 
simply is siot practical where there are not enougli pupils to enable setting 
up even one fully comprehensive educational program. let alone competing 
programs. 

One variation on the voucher plan which might be worth exploring is 
the use of direct payments to parents of pre-school youngsters for the 
purchase of kindergarten instructional services. Public kindergartens are 
generally non-existent in Oregon. Pre-school educational experiences are 
mainly provided through private enterprise in the open market to those 
families that can pay the price, h would seem reasonable to use an income 
test to determine eligibility for kindergarten vouchers. Although ob- 
jections could be raised to a welfare approach to early childhood 
education and also to the hazard of hucksterism by nursery school 
entrepreneurs, the present arrangement in which kids get kindergarten 
only if their parents can afford it does not serve equality of opportunity 
very well. 

Professor Benson exanihies the concept of full state funding in his 
paper in terms of the basis under which monies might be allocated to 
school districts. He discusses ;:istrict wealth and educational needs as two 
possible criteria of determin;.iion. A schoolman, by the very nature of his 
calling, necessarily must favor the needs basis. The axioms that r.pply are: 
school funds should be raised according to the ability to pay school taxes 
?.nd, school funds should b? allocated according to students' need for 
educational services. Both concepts, ability to pay and educational needs, 
are heavily loaded with qualitative and subjective judgments. But, just as 
economists are improving their skills in objectively determining tax paying 
ability, so also are educators improving their expertise in determining 
educatinnal needs. Tests and ether measures have a long way to go, but 
they are geuing better. 

Professor Benson expresses the view that Serrano will leid to a 
dampening in the nte of advance of educational spending. The general 
public doubtlessly will heave a sigh of relief if this prediction of a final 
blunting of educators' seemingly insatiable lust for more school money 
does, in fact, come true. Actually schoolmen will welcome an end to the 
acceleration of school costs*, if Serrano also leads to an assurance of funds 



95 



Un bask education without ani'iual multiple referenda on Aiiethei toh.ive 
sclui'-'l or not. \\"\\h basic fundii;^ assured, program priorities can be fa^jJ 
and decided rationally. Ihe hund lo niouili. survival paiiern could be 
broken und educators would at lasi be able to determine with iheir patrons 
n hat is to be done in the schools and then deliver on their promises. 
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AFTERNOON DISCUSSION PERIOD 



Member of the Audience; Within tiie context of the Serrano decision 
and the solution that is Hkely to rorthconiing, what do you see in the 
way of change in the governance of the schools in America? 

Professor Benson; Simply because Tvc seen a full state funding proposal 
being deveIoped>let me comment and then, of course, anyone else up here 
is welcome to comment. 

There are two propi'i>cIs for change in school governance under the full 
state funding proposal, but first allow me to make clc>u that Iccal school 
boards would remain \n exis:ence. They would still have the power and 
duties centering on the question of hiring teachers or at least of 
determining the eligibility of teachers to work in given districts and 
regulating promotion. 

That's just the background. One proposal that the Fleischmann 
Commission of New York State is making is that the individual school 
become more of a decision unit in itself. That is. Fleischmann says that 
when one speaks of local control of schools he interprets that literally and 
he says what people are interested in really is what happens in tl'^e school 
and not in this collectivity of the district so much. Now Hov/ is this to 
work? Well, frankly this part of the report is still being written. The idea is 
that there is something called a school faniily: the problem is defining who 
is in it. Obviously the teachers are in it, obvioiisly the principals are in it, 
parents, maybe students, maybe people who live in the neigliborhood who 
have some interest in it, so tliere is a school family which shoUid have 
increased powers. If you're in a unionized situation if s hard to say that 
the school has final authority on all teachers thai work in it, teachers move 
around by seniority. The school can choose between newly hired teachers. 
The board can say, "Now here's the list of teachers we think are eligible to 
teach in tins district," then they gel the sc^ o^h to try to bid for particular 
ones of ♦hose. They could be a part of th.-- schoo! budget that could be 
handled in the single school, they would liice to think that each teachei- 
had a sum of money to spend in his classroom, this sort of thing. So that's 
the idea of the local school as the decision unit that's now being built up. 
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The second pioposai is that of the increased role of regioiui cduLjiion 
•ZMvcninitMit and the oiTcring of services to school di^uicis, schools and 
studenu individually only as a desired basis. Now the idea is that the 
regional authorities have certain services mandated, tho^c ior the most 
cxtremelv handicapped, very expensive technical education proiirams, etc, 
Thcbe programs the schools have :o provide to however n:,nny want to 
come. But the idea is the district superintendent has a Sv^rt of catalog, like 
a university catalog, and this iJ- circulated in llie j^chools where students 
want these specialized courses and if enough students want any of them 
they offer it. Now if the regional superintendent wanis to have a bigger 
operation then he can get a bigger operation by appealing to hiscUentele, 
so in a sense and under some controls, this introduces > bit of competition 
within the public section. But the question of how mu Ji time the regional 
authority can infringe on the time of the school district, whether all the 
extra seivices Irave to be after school or weekends, that's still being worked 
on. 

Now the only other piece that can sort of tie this whole thing together, 
between the state and localities and so on, is the idea that there should be 
a sciiool by school accountability system where periodically one raises 
questions in the individual schools specifically about, but not limited to. 
dicir budgets: questions such as truancy rates, teacher lurnover. and 
simply collcethig opinions about what the people involved think about the 
place Another question asked by clients may be: what happens to 
sliidcnts afler they leave the school. If it's an elementary school how do 
ihey fa:e in junior higl) school and so on. 

Senator Boa: Just bricHy one of the problems that we face so far as the 
controls of education are concerned, local controls, slate controls, is this: 
if we go to a system oflOOX state Hnancing, there is no way that 1 can see 
at this time that we can allow the school boards, the local school boards, 
to set salaries. In Oregon there is a constitutional prohibition against any 
kind of deficit spending. For a dollar spent there must be a dollar in the 
bank, Tlicrc is no way we can obUgate ourselves tc pick up the cost oi 
education and then turn it over to 350-360 school districts and say now 
negotiate your salaries. We must come to the point, I believe, where either 
a statewide central authority designated by the legislature or the legislature 
itself has to grab the bull by the horns and look him in the eye and say this 
is the way we are going to set minimum teacher salaries on a statewide 
basis. 

If you grant that premise, then the next prennise comes. You say then 
the state has to be able to say how many of what different teacher subject 
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areas arc going lo have, so one school doesn't load up on one group. There 
are other ramifications. But unli^ or unless we come to a position that we 
can say thit the state is takin^^ I007f of the financing of education, then i 
ihink we arc going to have to leave the saiary a variable with the local 
school board, if the state assumes 100^,7 of the financing of education 
some things may well be different. 

The legislature for better or for worse is more insulated against the 
public than are local school board nembers. There arc economic sanctions 
being taken against board members because they take unpopular positions 
with regard to teachers. There are sanctions being pui on teachers because 
they get the school boards upset. And we have this situation in Oregon, in 
every state for that matter, of the rising militancy of teachers for their 
own economic interests and in a free vMiterprise economy 1 can*t 'biect to 
a group lobbying and working for better wages but I do say that if we 
come to 100% state financing the salary setting function must reside with 
the legislature or a group designiited by the legislature on a statewide basis. 

Professor Coons: To leave some responsibility to the consuming unit for 
payment for the service, for education, may not always be a bad thing: it 
may be one source of varic ;y that is, in ti^2 sense that you require the 
consunung unit, the school or th'^ district, to provide a substantial pari of 
the revenue - you put a natural brake on its otherwise gluttonous appetite 
for spending. And it's the satne if you go through a voucher system for 
families and give them a choice as to how much is going to be sj>ent. a 
choice about the size of the voucher. It's only by requiring them to make a 
substantial sacrifice and having it fairly graded, and st-nsibly graded that 
you pui a restraint on their appetite at some level for spending. 

Now with respect to the governance issue, one niiglit add that you can 
imagine a system thai we haven't talked about in vvhich the state would 
sliorten the normal or average school experience in public financed 
education, homogenize it around the state, make it a three hours a day, 
morning experience, something like that, with the essentials provided by 
the state utterly uniform at a reasonably high level and then give the 
poorer children, or by some definition the educationally disadvantaged 
school, stamps with ^vhich to purchase a wide range of approved 
educational experiences or goods and let the rich, as they would and as 
they do, add to the publicly provided experience with the kind of piano 
lessons that you provide for your children and as I would. Let the poor 
now share in that form of governance, that is, that variety of experience 
that they don't have access to. 
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Pn/ft'ssor Frohnmayer: I should be out there bceaiise 1 have a qiiesiion lor 
ilu- . jiiol UHK ihat is, ihc qiicsuon of eons'itutional siaiidard uf fiscal 
neuirahi\ . If ihai is a consuuiiional standard, can you think of icsls b\ 
uliich ii is measured? Puning aside all of my remarks from this mornnii:, 
assuming Scrraw) wj: the law. how does one tell, if he is a state loiiislaior. 
whether or v.ul ihe scheme which he has adopted is consiitutionar.' If liscai 
Jieutraliiy is the test, what are ihe iridices of fiscaJ neuiraliiy? Is this a 
problem to worry about cr am 1 holding; up a straw man? 1 doii'i really 
know. 

Professor Coons: Well, the nice thing about the existing system is thai it 
is obviously in violation of that standard. That is to say, Gi,e knows that 
whatever the future might produce in the way of sophistication we do not 
have to lace that issue imniediately. 1 would think that insofar as the state 
reijponded to a Serrano kind of decree with a reshuftling of the property 
tax base, or to put it another way, insofar as one is dealing with an 
arithmetical equation provideu by the system itself, there is no great 
difficulty in determining whether or not the standard is met. !t is easy to 
do so now because the very statutory structure of education decrees that 
spending shall be a function of wealth. It is structural, it is a discrimination 
machine on the face of it. 

Now, let mc give you an example from a somewhat different world. If 
you looked at the University of California you miglu say that the 
University of California violates the Serrano norm because it has a large 
number of middle cla-^^ and upper middle class children, children of 
wealthy families who come there and there is d.de facto discrimination by 
wealth. You ask, now why are they there, why aren't the poor kids there, 
what kind Muplaint do they have? It's a very subtle kind of complaint, 
if any. It may be that higlier education, such as the University of 
California, may in many subtle ways violate the norm. But there is nothing 
in Serrano which requires the court to dive into that maelstrom of 
problems, so long as the state is not on the face of the system engaged in 
that kind of discrimination. 

Somewhere between the present system and the total dc facto, if you 
\v»'l, kind of discrimination in the University of California, lie: the 
community college: there is no compulsion to attend school, and there is 
perhaps a larger measure of non-property tax input, but there is still a 
geographical base and property tax attached to it, 1 think that probably 
tlic comnmnity college, so funded, violates the norm because I don't think 
that the norm depends upon compulsory attendance. But again it is easy 
lo sec tliat there is wealth discrimination, it*s a matter of arithmetic and so 
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loim as \\'c state depends upon a system m which tlie diseiiniinaiioii is 
:inuciiiral the couri has a very clear standard. 

Now whether the stale wants to go beyond thjt ! have no idea. 1 would 
not siiongly urge it to go beytMid thai and I don"l think ilicre's any 
necessity. The imporf.anl effect o\ Strrafio is to get the legislature to give 
tlic bedroek re-examination and that's all the turtheryou have to go to get 
them to tear up the old system and begin with something new. 



Professor Benson: I am cc^niplinicnled to think that 1 can comment on 
the constitutional question. The New York rule is this: you have more 
education nnanced by statewide tax systen^ and inoiicy is distributed on 
the principle of equal dollar: per student except where a departure can be 
justified for ^onie educational reason. Now I like to think that the 
educational reason can be defined: r!iore money for the handicapped, that 
sort of thing- I think in higher education there could be a problem. It's 
plain tl;al public expenditure, not private, but public expenditure is 
strongly a function of the grades a student gets in higli school and the 
range runs from something like SSOOO on the aveuge for A students down 
to soniething like S800 for C students. And I think one needs to approach 
this without violating notions of equality in the educational institution, 
it's a quality of demand selectivity. If I think we really wanted to go far 
on a more ideal income distribution system one might arrange it so ihcC 
students gained some compensation for the fact that in a way they are 
being discnmioaied against in higher education expenditures. 

Professor Frohnmayer: Let me follow that up with a point which 
Professor Coons may wish to address. A'isume that two school districts arc 
each given SIOOO under chc McCall plan. It is obvious that the special costs 
peculiar to a given district may vary erormoLisly so that the net amount of 
dollar expenditure allocable to per pupil classroom hours will be far 
from uniform> even with an identical gross per pupil state subsidy. The 
question is whether it matters that part or all of the slate subsidy goes for 
capital costs or busing expense or higher th?Ji average debt service for a 
. newly constructed high school? Obviously a number of factors affect 
costs; I named Hve this morning, and Senator Boe articulated ten variables 
suggested by the Lawyer's Committee for Civil Riglus. My question then is 
whether the particular objects of expenditure in a district are relevant 
constitutionally, and whether all of them are permissible constitutionally? 
Is the oonstif.utional standard required to take into account those kinds of 
things which depend on these difference variables? Otherwise, measured 
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by classroom hour input (or other index of educational "quaHty'') the 
blanket state financial allocation still results in substantial variations 
ymong districts in the amount of money which actually serves to benefit 
the individual pupil in the classroom. What is the constitutional response 
to that? 

Professor Benson: I would like to say one more thing first. In practice the 
notion is that the, say S300, would be treated as a categorical item. Wliai 
he's doing is trying to assure equal dollars in the instructional budget, 
meaning teachers essentially. And then having this other added on. Now 
possibly if you feel it's an educational reason, one could put in money for 
disadvantaged students. 

Now one thing that hasn't been discussed. Even if that SIOOO is just for 
the instructional budget and there are none of the abstractions you Ve just 
described, it's possible that the prices of educational services will vary 
geographically and frankly there is no measure of that; just as there is no / 
measure of how much money is required to produce a certain amount of 
change in learning in child X. 

Professor Frohnmayer: The problem which still concerns me is the judicial 
standards by which all of these complex matters of expenditure variation 
are to be evaluated. Are we still in the ''super-rationality" test, or need the 
state only show some legitimate state interest in the expenditure variations 
under the old equal protection test? 

Professor Coons: Well, first of all Serrano doesn't make the world perfect. 
One might hypothesize a state in which one miglit like to educate only the 
gifted. And what would you say about that? Is education then a function 
of wealth? The state says we're going to take the smartest kids, the best 
looking, or the most intelligent looking children and educate them because 
we don't have enougli to go around and what we really need is an elite 
which will provide the brains to run our technological system and the rest 
we can feed and keep warm and happy and the smart kids will take care of 
them. Well that doesn't violate Serrano, It may violate a lot of other 
things, however, that you may feel strongly about. But what Serrano says, 
and simply, is whatever you do, don't do it according to wealth. So then it 
matters how you define wealth. Now it may be that the cost of 
transportation to a sparsely populated school district is something which 
in realistic terms we could speak of as the difference in wealth. That is, 
that for children living in such a district to get to whatever educational 
experience they're going to have is a charge upon somebody. You car\'t get 
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to that education and enjoy its Quality unless you have removed the 
burden ol' the physical distance. A^d sq it is realistic in economic terms to 
speak of that as wealth. But then the question becomes, is it sufficiently 
clear; and Professor Frohnniayer's problei^^ about the clarity of the 
standard becomes very important, ^ou say> well can a court fool around 
with that kind of economic difference? Sure it's a wealth difference, any 
economist will say it's a wealth difference, but can you show it to the 
satisfaction of the court, can it enforce it clearly? Tlie answer is, 1 think, 
yes in the case of transportation costs. There you can tell what it costs. 
YouVe got contracts, youVe got distance, you've got gas and so on and 
that's fairly easy. But the hard questions such as municipal overburden, 
how do you measure what the weaK^i difference is for Portland as opposed 
to Eugene? I don't know and nobody knoWs and that's why the court 
Won't get into it. I think theyl^ simply ^ay; sorry that is judicially 
unmanageable; we've done the bes^ We could with the obvious kinds of 
differences in wealth that the sta^e itself has created in this kind of 
discrimination machine that it haS defined and that's where we stop; we 
can't do everything and we've don^ ^hat. 

Member of the Audience: I'd jik^ to direct a question that 1 thuik is 
relevant to Mr. Boe's statement. Seem? ^^^y relevant to ask what will 
happen when someone decides to test whether the Serrano case will not 
hold good under eounty and city financing- If you have to change the tax 
base in order to raise the money for schools I'ni sure you'H have to change 
the methods we use to raise money f^f the counties and cities. 

Senator Boe: I would disagree with your premise first of all. I don't think 
the case said that you can't use property taXes for anything that you want 
to use them for and that the legislature decrees. It only says that wealth 
cannot be a factor. 

When I first heard about 5e/r^'^o^ the obvious question came to my 
mind: will Serrano be applied t^e^ to city governments or county 
governments? My city onJy spends $30 per person per year for city 
services and Eugene spends $47. Is that not also economic discrimination 
as defined by Serrano'} \ suggested, and I thir^k Professor Coons said also, 
that it does not involve that. To r^e there is a relationship between city 
services and county services and ^^^^t my property has a just reason to 
bear, because the services improve and protect tlie property. In my 
opinion^educational services are nOt related to property, or not as closely 
related to property. 
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iMember of the Audience: If the standard of the court in Serrano was that 
quahty education is not based on wealth then how could die court ahow 
any kind of local financing over and above llie amount of ,^tate financing? 
There would be a clear correlation between the amount ol ,sessed value 
in a district and ability for and willhigness of tlie taxpayers in that district 
to exceed the state allotment and therefore we're back in the same 
position where the quahty of the education is based upon the wealth of 
the district. 

Professor Benson; If I could rephrase that just a little bit, the district 
power equalizing scheme carries the idea that any two school districts that 
have the same level of tax rate spend the same number of dollars per 
student. As I understand your comment, take two districts one with rich 
households and one with poor households: now even thougli two districts 
have had their local tax bases equalized made equal in a fiscal capacity, 
you re saying that the district with rich households would be more willing 
to exceed itself because they're more interested in education than the rest 
of us. rU also put it this way; once one changes the gaine the richer 
households will resume leadership in education spending. That's the way I 
see it. Jack Coons sees it differently. As I understand his argument, 
because it*s been the poor districts in the past that have been wilhng to tax 
themselves at higher rates, they've gotten accustomed to that and are going 
to seize this opportunity they have to move themselves aliead. If my point 
of view on this is correct tlien I think it is difficult to satisfy Serrano 
except under full state funding. Professor Coons what do you say? 

.Professor Coons: I don't know how people will behave if you equalize 
their tax capacities by districts but do not take into account their personal 
incomes which we don't really know. There certainly is some difference in 
economic theory. One would think that there would be a difference which 
would be income specific with respect to voting behavior. On the other 
hand, the social information that we have about the attitudes of the poor 
may suggest something else, if it suggests anything, we really don'f know. 

People like Allen Wilson, Coleman and others who have studied the 
attitudes of the poor toward education report that it is higher in their scale 
of values than that of the rich. They report that the poor see education in 
fact in an unrealistically promising way. They seem to be likely to make 
almost too much sacrifice for education, that they will overvalue it. WelL 
I'm exaggerating a little because there isn't an awful lot of evidence. We 
don't know because they've never had a chance to tell us. They now go to 
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their neigliborhood school and they are assigned there and haven't much 
to say about it so they don't get very vocal about tills particular problem. 
But it would be very interesting to me to see how districts which had large 
low income populations would in fact behave if they were given the 
opportunity to respond to a power equalizing system. 

Now remember this morning when I gave my example I used the 
properly tax but I didn't say that I -thouglit the property tax was the best 
way to run the system. I said that I thought a local income tax would be 
best, and precisely for that reason, because it is a properly progressive tax 
and it would put the rich and poor families into a truly equalized situation 
where voters would all stand roughly in V.he same position with the same 
stakes. And so the price of education would be the same for everybody in 
a more realistic way. And so 1 think power equalizing based on a local 
income tax, a surtax locally chosen, might take care of the problems 
described by Professor Benson. 

Professor Benson: I would tliink you could go a long way with the 
problems that I have with it. We must be talking about a piggyback tax, I 
mean you can't administer an income tax in the size that local 
governments and school districts are. Now you can piggyback either on the 
state or federal returns if you've got official cooperation. But to me a 
piggyback tax is not often one you have room to maneuver and reach. Not 
as much as property tax. So I say, establish a tax where you can have some 
local variations. To me an income tax is just another route back to full 
state funding. 

Member of the Audience; Are you basing this tax on a district basis or 
family basis'^ 

Professor Coons: 1 prefer family, but district will do it. Suppose we get 
real equality of capacity. Suppose that we hypothesize a system in which 
districts are. really equal in a sense that economistii would all agree on. 
Then you say you really get down to the crunch because you say there's 
something wrong about a system which permits voters in one district to 
treat their children differently from voters in another district. That's what 
you're saying, right, that's what you're asking? 

Member of the Audience: The court didn't use the word quantity, it used 
the word quality. 

Professor Coons: Right, Okay now the response of the Serrano style 
enthusiast is that you have a dilemma. On the one hand, you say that it's 
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hail tor the children in District A thai the voters voted against a 
kindergarten. But then yoifvc got to be wilHng to accept the vote of the 
entire state against kindergartens in your system. You\c got to be willing 
to sny that if the legislature says no kindergartens here you're not going lo 
let District B make an additional sacrifice and have a kindergarten. You 
can't have it both ways; are you going to depend upon the local political 
entity to make a variety of decisions some of which you will disapprove, 
t)r are you going to go to the state level to have decisions made on a mass, 
homogeneous basis? In that case you run the same risks of disapprcwah but 
you have only one political option, that's to go to the center and if you 
haven't got the power to move the center then you doiri niove at all 
anywhere. 

Member of the Audience: What I'm in effect asking is; is that not what 
we^e left with if you truly follow the dictates that the quality education is 
not going to be dependent on wealth? If you want the district to have 
options, the propensity to spend in behalf of these additional programs 
wi!i be greater among those districts with larger incomes than in those 
districts that have lower incomes. 

Professor Coons: How do you know? It rnay be that rich Hungarians do 
not like education as much as lower class Jews. Let's consider the Amish 
for example, the people who may have cultural differences which relate to 
schools, their feeling toward education. You can't say we won't let you 
feel that way, youVe got to value education the way the state legislature 
values it and so we're going to say you've got to spend S1500 no more, no 
less; you can't have a kindergarten even thougli you're willing to work for 
it at the same levef as everybody else. Okay I respect that judgment, it's a 
judgment that may in the end prove to be advantageous for a lot of 
reasons. It's just not my judgment. I like to see people have an 
opportunity to be different. 

Professor Benson: I have just one more point I would like to make. 

If you have full state funding what you are doing may be satisfying in 
your strict determination but you by no means are getting equal education 
because what the rich families will do is simply supplement in private 
sectors, provide more tutoring for example, and instead of the rich family 
buying music and ballet and so on, on the side they'll begin to buy 
mathematics, English, etc. Now that is a kind of loophole of full state 
funding. And I think we have to have loopholes so we won't kill each 
other. But the argument between Professor Coons and me is whether you 
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want your inequities within the public sector or outside, and 11^ I had to 
say one or the other I would say on the outside. 

Member of the Audience: Is there any evidence that Serrano decisions arc 
stimulating any real look at the assumptions of what constitutes equality 
education? 

Professor Benson: There's a body called the National Institute of 
Education, which the President proposed be established and because of his 
concern that we had to know the information about how much money it 
took to do what in education. Now in the meantime the President has 
decided that spending S300 for a minority student does the job so we 
don't have to worry about busing anymore. Somehow he found out this 
information before the National Institute of Education even got its 
money! But seriously, education research is not in good state, but ifs not 
quite dead either. 

Member of the Audience: VVliat about the variability of expenditure within 
the schools? 

Professor Benson: The recommendations of the New York Commission do 
propose that the extra funds for educationally disadvantaged gel to the 
schoolhouse. Now except for this school accountability idea which I 
mentioned earlier it is not proposed that within the schoolhouse one try to 
regulate that money is spent only on the three-quarters of the stn.dents 
who are disadvantaged and none at all on the quarter who are not 
disadvantaged. Tlie school becomes the accounting unit and intra-district 
expenditure differentials ought to be controlled. Now this is not 
inconsistent with the idea that once the money gets to the school the 
school itself has something to say about how it's being spent. So as to the 
final question, what is the intra-school distribution of expenditure from 
student to student, the Fleischmann Commission would say that is 
substantially a school judgment. 

Mr. Munn: Let me just respond about the Governor's program. The only 
statement in the Governor's speech was a statement on a fiat grant for 
grammar school and one figure for the grammar school and one figure for 
high school students. The Governor has since announced three committees 
that he's appointing; one would deal with the distribution problem and I 
suspect that the committee and the legislature will greatly change this 
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simple 111! I grunt progjam to possibly deal wiiii the type of quest ion you've 
raised but there's ih> assuraiicc of it now. 

Member of the Audience: Hcie's a problem we have, Wc found that in 
School District One, which is a school district in Portland, as one moves 
down tlic socio-economic ladder you find thai the achievement levels of 
children in various schools in District One lower. Pd like to know if there 
Is a process to explain why this is so. 

Senator Boe: The problem of the various levels of achievement which are 
important in School District One are also existent, to perhaps a lesser 
degree 1 would imagine, in almost every school district in Oregon. We have 
achievers and we have non -achievers and we have ethnic differences and all 
the rest of differences. The Governor's proposal of course does not eover 
Uiis consideration, the problems thai you're referring to. Obviously, in this 
case thai you're referring to, money probably is the key factor in the- 
thing. 1 don't accept the premise that there is a one to one correlation 
between money and a good education. Again, if you will reeaJI the 
.statistics, your school district has a much lower operating cost per pupil 
than a small school district and yet you have much more variety in your 
district than any of the small school districts in Oregon. I tJiink here it's a 
mat'er of money, and where you get it and how you get it is something 
that the legislature and the federal government are going to have to take 
responsibility for, 

Mr. Kirkpatrick: Both this question and the comments just made are 
pertinent to a more general evaluation of the relationship between money 
and educational quality. Some people have suggested, and 1 think the 
Coleman report made some suggestions along this line, thai the cultural 
background, th;.* intellectual level of fellow students is really maybe the 
most fundamental factor as far as educational quality goes. Wc have 
observed in Legal Aid the situation in the type schools that the poor go to. 
it makes our attorneys realize that children of welfare mothers tend to go 
to school with children of other welfare mothers, educationally disad- 
vantaged tend to go to school with the educationally disadvantaged, 
culturally deprived tend to go to school with the other children who are 
culturally deprived, whereas out in the suburbs the children of professional, 
people and the intcUcctual tend to go to school with children of other 
professionals. This problem may be even more controversial than shifting 
taxes. When you start shifting the neighborhood residential patterns and 
busing to distribute the educationally disadvantaged to other parts of the 



108 



s.v^icni . keep tlicni Iroin being concentrated in one .school, this m:iy be 
oven moi controversini than school financing. Yet that lype ofshifting, 
:iMliiig p iplc who are culturally and ediicationaliy disadvantaged in sonic 
w ly cxpo^icd more to people who areii't and have a higlier level onaniily 
V'-ic'kgroi5v.d, this may be a more important factor to providing true 
equality ■)f cducnti.onal opportunit\ lo a disadvantaged student than 
i'laving him get S90'0 a year instead t^f $800, or S 1000 a year instead of 
S:s()0. 

^!er:nbc^ of , the AudieKce: This ^-'ord "wealth" ...what is wealth? How can 
l-'oiji define wca'jlli? If J may gLi/e this illustr^ition: instead of taxing my 
''.^ nie producing properrty, why don't you lax the income 1 receive from 
flii .: prope ry? If it dioesn't produce inconue, then don't tax it. and 
wniiTiever } .In receive iricoinic, tii.x it tlii;jn. 

Mr, Edniumdson: 1 unink that ii has been nentioncd by Professor Coons 
thi t a bctU'M- base of dctcmiininjii taxable wealth is income. The reason we 
talii abou' property ^is nuich a^ we do 'is thai that is a large part of the 
present systam, and lihat aieing tl^ie case we have to work with it and try to 
imiprovc it. A greater iiBprovcincmt is to consider taxable wealth be 
basically ir.vomc wealth, so again,, iui a word., yes. If you can go out and get 
the majcriry of Oregon voters to raise the S36 million they need for 
education by iiicrcasimg tiie income tax rates from 4 to 14 pcrccnl to 10 to 
20 pcrccn: hen the answer is yes. Politically, th.it's impossible. I just don't 
think you c.ji get the ;avcrage Oregonian to agree on that kind of shift. 

Mr. Muun; Let nic givi' you one illustration of how the Governor's 
program vvu. id work in its simplest application. Let's lake your $100,000 
piece ol pr iperty here. Now tiiic Governor's program calls for income 
producirr:n properties to pay SIC J5 per SIOOO true cash value for purposes 
of educaiio:;!. Let's say that your property is in a 3% tax district: presently 
your property ta>xcs are 3% of ' he true cash value, or S3000, Under the 
Guvernor's program [just for cdu::iation this piece of property then will be 
assessed SI,025 for the purposes ')f school. Now if we assnime that in your 
school disii; ci all ihe rest of the jcal government services are 25%; 25% of 
your preseni prnperty tax is S750 so for 1 )cal government services you 
' uld add ^'7d' to the property to.^-: and y ou would come out with a total 
I. TC of $177 5 ii property taxes av ainst your present S3000. Now, if you 
^Hiive a payr( II ♦ . a theiu your 11% p yroll tax would be on top of that. But in 
case, v-'heirr your payrrvll i probably limited or very seasonal, you 
c'«)^t d stand lo'^nm a'.most tf^v'V^i I'crc xe between SI775 and S3000. 



Member of the Audience: I'd like to know whatever happened to Johnny 
SeiT'jno. 

Professor Coons: His father actually moved to a rich school district! it's 
very strange, it's too good to be true really, but it's true. Johnny Serrano 
turns out to be a very smart kid and his rchool principal took the father 
aside and said you really ought to get this kid out of here. WeVe got such 
lousy schools in wherever it was he was at, I think it was VVhitticr ...no. 
that's ihc President's old home ...but anyway, well maybe that's where he 
moved to, I don't know. But he's well and prospering. 

Professor Benson: The moral is take advantage of the inequality while 
weVe still got it! 
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A host of lego' and related issues have been posed 
by the rcccn! dfchiOp in Serrano v. prirsf;^ a sclcciivO 
sconninpof rhesc issu^"^.in an attrmpl toasccrt:iin 
their impotlDncc and h'kcly impact, is now necessary. 
In Serrano the Supreme Court of CdUforniu heltl that 
to the cxicnl existing ditTcrencts in spending among 
scho<M districts are caused by differences tn ucaldi,- 
thc present sehcnic for financing public sehools in 
California violates federal and state equal protection 
guarantees. The court fuaher held that although 
school fin J nee mcehanisms may differ along many 
dimensions, they must reipcet one proscription: Uic 
quality of public education, at !cast as nicasurcd by 
spending per pupil, may not be a function of wcahh 
other tijan :hc wealth of iho state as a wholc.^ 

Redundancy may K* hclpfui here. One restatement 
of die court's holding is that Serrano requires of th.' 
state a fiscal nrufrality among th^sc agencies il creates 
and cmpcwcrs to make diflcrcni choices regarding 
educational spending. Another paraphrase would be 
that, to thccxtcpt the stale allows quantities of pLfilic 
education to be nought by local units (whether 
counties, school districts, schools, or families), unit 
u'calth must not be allo\A'ed to afTeci the quantity 
purchas.-i. Since, as things stand, local taxable wealth 
per pu*- d is a major determinant of public school 
spcn6ngin almost all statcs.Se/rflnais significant: 
insofar as fiscal neutrality is not an elementary or 
Unambiguous conccp:, the meaning o{ Serrano reniair\ 
obscure. Speculation about its career is woriJiwhilc 
if risky. 

^ There are already signs of the decision's legal 
vitality in addition to the untutored (and undeserved) 
hosannas of property t:ix vigilantes and political 
opportunists. The Jiolding has been approved and 
applied lo tlic Minnesota financing system In a declar- 
atory judgment by the Federal District Court in 
VanDusartr, v. Hat field.* and to the Texas financing 
system in Rodriguczw San Antonio Independent 
School Dishict.^ Many similar suits arc progressing 
toward judgment in other states broupJit by lawyers 
acting in apparent accord on the fundamental ques- 
tion, Anrrcipalory re^.ponses are stirring in other 



branches of government \\\ all levels. Given the present 
quynluniof jetivil> one niii:'it cnneh'dc th.'.t a ^crics 
of major decision-points may be at hand reg.irdinp the 
torty-five billion dollars collected and disbursed for 
elementaryand secondary ciucation in the United 
States. 

Radiation&of AVrrorto are likely to touch increas- 
ingly wider lings of power and interest, each likely 
to bcafTceted and to respond partieularistieally. Three 
of these rings ill be briefly considered here. The 
narrowest focus is the judicial arena: what will happen 
to^rrrufio and similar eases (e.g., will they be re- 
versed?) and what is their significance to the body of 
Constitutional law? Next..Vmi/«o hi)ldings imply fairly 
prompt legislative action; how will slate legislatures 
and the federal government respond (c g., by a cen- 
tralized or decentralized system)? Finjlly. there is 
the longcr.run impact upon and reaction of the 
political community as a whole: what major changes 
are predictable over time given this major thrust 
toward rcdiitributioh of public resources? 



The First Rifif*: 

S«rntno. The Courts, snd Constitutional Law 
The Tosture of (he Present Litigation 



A variety of procedural and jurisdictional questions 
leave the eve ntual fate of the Serrano ea<>c itself /Vi 
nubibus and will afTcet the rate of its progress through 
:hc system. U seems likely that the cas'-- u hich first 
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f .MchoK the L'nUnl St.ili's Supreme Couii arise 
ill jiioihfi oiJti- ;tnJ :|u;kj Ji ihc fciIer.H courts. 

I hi'K' arc I.IO fcJiT.il .Jivirincs \«.huh arc rilcv.ml 
hi fo. The }ij si I*, ihs.' "tiin! juil}:mi'ni" rule which 
pri'>h.iSIy in«>ul;iK'<i .Vr/A, //re iiM'lf frcin immeUi.ile 
r*'\ k i\ hy ihc fcUwT.il Jiriih court Tb.it li. ccrrittrari 
sIkmiKI j-rfpcily he »!onial since the ca>e arose arnl 
^'■iis (Uvi.l-'<! I'n Ihc pK^il^i:;^«s and prcstniiablj u'ill go 
J<itii.-!l ji .in e.ir'y il:ite '1 lie r;ihf.>riii.i Supreme Coun 
lUelf h;iN<\'Ll;i:.Ai Mil* iU'i tsnpii nut to be ;» "final 
jsiJemfiii Only \<\wn iho tri;il ;int1 the available 
'■^itic :ippv'i!> hiuc b'.'cn i <,MnplctciI >A ill ihe case be 
ripj for re^ ii'M rcytii-rari. Of course, review could 
■ leur at the prc<ii,-nt >,!jcc if for i*x;uiiplc. the L'niied 
Srjtcs Supreme Cm in s-onclmlc.s ihar the trial is but a 
forni.Hjty ^ I he .Voz-tf/^M^pmion triJ> bo reml to 
fort e UvA' c\cry T.iuu.il i>su? except tlie aMct^utions 
ci>iijciriine t.i\ r.itcs. ^penJmp. anJ distric. lax.iblc 
N^e.ilth Nvhieh .itt maiters public record and np- 
paicntl) undispuU'J,-' So \ icucti the factual result i\ 
foicpnne Ncwetthvlc^.s. (he s^.uc pt^^cccding\vill 
inu;Ivp the siibs|.,ii;i.d and delicate qucsiion of the 
.ippr.^priiiie ofdvr , tliu- far no one has been ordered to 
act t-ir rcff.iin IruMi .jctintMn anyway. It i<i unlikely 
:it this st.ijc tiut the U. S. Siipreint* Court would reach 
fwr the case. 

The longer raiipc question is \\hether5err(7/f£7is 
vulnerable jt all in view of the pKi<.<iiblc presence of 
.111 "adeqiMlc and indcfKiidenl state ground.**>" n;;; 
opinion citi'M)icM;,jc constitutional countcrp.irts lo 
et^ua) proieclioji ns supptHiijtiJ the rcsuU and then 
add.s aitfully ihai the Califi^nia law is "subslantioJly 
;l:o equivalent" of federal cvjual protection.' > 'rJiis 
rtprc*icm!> another step in a continuing pirjr</e(/cwj: 
hi'iwci nth. California and United Slates Supreme 
Court.'- I f,: California court could have cither 
in>ul:ited ihe decisiim from review by stres<iini: iJic 
independence- of stale la\v» ' or hnrmoni/ed its judg- 
Jiient uiih ,-in cmerpenl federal rule by striking •'sub- 
.stanti;illy."i-» What it hj vdone iustead is to leave the 
ledcral conns free to move to the merits on the federal 
question \'-hilc lea vitig it self free to preserve the 
result in Califv«rniu even if a 5err<j/R»-typc case goes 
down 10 defeat by the Burner coujt. 

In fl)lprl>bability^Vr^^^M•.Mtsclf will never be decided 
on the merits by the U. S. Supreme Court, Some of 
ilie cases now in proress in federal courts may face 
their Oicn problems of delay and restraint \indcr the 
absiemion doettinej but it is tnosi likely that otir 
ornioreof iliein 'Ail! re.ichthe high court in the next 
ciehtcen niomhs. well ahead of the probable Scrnnio 
liinet:ible.*'* 

It is also possible that the rule could be 

seriously altceted or even subsumed l\y the decision 
of a ca>cor cases w hich barely resemble ihcscluvl 
nn.incc hti^.ttion. One candidate \sJoht'U*n v. i\'cw 
York StiUf' tlttumihyn l)t^}.*,:tinicnt,^' deeids'd by (he 
iJnitcil Si.'iie.s Court of Appeals for the SCet^nd Circuit. 
"1 he womplaint asseftstli.it fees for tcxtbooVs arc 
unconstitutional, because education is a fundamental 
interest and fees arc an invidious dtsCrinunation on 



the basis pf persona! wealth. The couit «-pIit ? - 1 . 
holdinj; a.;jiiist plaintiJl chiJdien. SI »Mild the Suprcnie 
Court rovic'.s the substantive issue .md docidc it 
against phiimilTs. it may bi- hard slvddir.ijfor SrirtUK*- 
type actions. .Uthnunh there is an i:nj->iMUiit il(stinction 
available in the purely Jcjitan ehafacterof ihc 
wealth classification in7<i/;nTiJ«.''" Contraiiw.lse a 
substantive victorv m Jt^Unum would most 
helpful. u» 



The Holding niid its Katinnale 



NN'liatcver the procedural odysscys uf the current 
Iiiipation. in thjlong run the subst;,,ice of i he problem 
and lis solutions will deteimiiie ihe linal outcome. 
ScrrnfUi bc>!in<; w ith p eomp';iint about the :n inner m 
which public sthuols arc financed in t.'alifornia.-^ 
This tinuncing system, shared in its ess;.-n:e by alnuist 
all other states, relics upon three sotircesof tnoney: 
local school district t.ucs (on pfopeti>). siau jid. .uul 
miscellaneous revenue.^ from the lederal ^'ovcrriment. 
F'cderal aid rends to be directed l<i'»vaid spociricedu- 
catiurial pur|x*)?;e5 (e.g.. disadvnntapcd uliild/en. 
school lunches) and con.sUtu:es onl> a small fraction 
of total spending for public rchools. Slate .lid is dis- 
tributed in tw o principal wa\s: first, under the 
"Foundation Plan" the state ?eis vome level of 
educational spending (say S500 per pupil) wh-ch the 
state will suppi^rt on a fully equ.jli.'eii ba^is. "Fully 
cquali?ed" tneans ihat any inc ip-*.ci:s of a district to 
raise that amount of money is corvpcns.ited f.^r by the 
State. For every district ihcre is calculated the amount 
of moncN that would be raivd by « levy i>n us property 
of some rate (e.g.. I ): to :he v vicn; :li.it the anunmt 
raised froni this 1 would fall short o|' ti-.e foandation 
level, stale aid makvs up th»!dilTcicnce. 'nni<i.:hc 
poorer the district, the more the Male suppliev in 
foundation aid. Second, the state dispen'^cs "iVit** 
grants: this is a uniform amount- I ~5 per j\ipil in 
California-'vvhich is guaranteed to ;;11 di^tris;- if they 
do not reeeitc this innch in fouiidaJion aid; m »hort. 
it is miMiey for therelatitely rich di tricts.-"' Overall, 
however, these state and federal siibv,*nlis«iis i„ nicvvhat 
prefer the poorer districts. 

Fim.lly. there is the local l.ix levy. This !a>l o.tie^ory 
of public school revenues, because li is so ser;>iiive 
to tho wealth of local districts. i> the real sourcj of 
the.^t';r<ia£>coiupla:i;l. In IMnS- b^J. ilje found. Uit^n 
plan in Cjlifornia eqii lii/cd disti ids 'ap to ,ind 
S488 spendim: per pupil lopsviively tor vK-iVi/ntary 
anvl Inch scboolsiyet the asci.X'jc resfN v tive .s|-,-iidiiig 
pet pup;l in rlic Mate diirii'-g 106S- \> a.s %^\ \ .md 
SJ<36. I'his >tib'.Mnii.d ditt*. renco bvt veen eqi:.ih/ed 
support and .i,.hijl spending is .supplied in linb by 
hVal revenues. ,iiid cacli ilollar of local tcseui;e per 
child Comes cit adiilcrent ta\ price fv»rcseiy dj'»lriel 
in relation to the wealth of that district Uceju>e for 
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rcp.-«-un[s a tmrcli i'i.-.Uvt ..Miii.». ( r.-u-) ' "ijn i,ir 
llK•rl.■hcr.^rl.^^I..•n.l.IlyIK{ pjpil l,!.;!,!^ uil.il.J 
>A lUi. aiuJ phvunjNi) mtl'.i^T. h-- . l.v.i! lo^'urt.-.'-. 
ifcvi-rv UiMrici i;ik:MJi,.k.-.l cqiMilv U'l k.\!rk.M!NMi. 
lc^>ini'. 'I"* i-iriK' tdiif.iiuM;;,! / .ul* . n its y,>>H'd 
vjlL'.!ii.>n, Hacily Ih'l^. ;*t >xS7.()i\l a- -,n .I'lijtion 
per clcnuina-y pupil. lai^^-.m-i irt{ !it:\ci .,n 

niurh l.Kiil rovcniK-a- Uc^iC uvum. ^\ ilun 

l»c a hie li>spai(l all n w,vjld raise .M a 'uu- fqu.U K> 
ih.' ^f.ifi-vuHi-au-r.u-j i.nc f.^r i.-luMls. W est On ma 
hu>\> pvX)r [orun :isclu-o' ai that v.imtfiati.'. In 
W0>~6^.v.hU JUi.liti,-lv.Jjd. lU'^.-ily ililJ^^p.Dl 
Sl ,:3: per pupil ataU'L-ahax rnti- of a'S;Mit :n;IIs: 
West Covina. ai .i r:j!c of over 4 1 null-, was aha- to 
spondonly S621 p.-r pupil— h.ilf the ipcnjinv' for 
iv^ u'c the f.jxratc. 'I Ji.* oxan.pic is nn[;in c.xirnnc 
Analjsi'' thccntin.- dislriULiiinn of diNtrii:K reveals 
a consistent pa[[ern 

1 his ncxu', o( w^mUI* and spc ndm^ is ih^: M 
lljc .Smurro and Win Duu.rtz lto|Jir\L.s. 1 lu- rntiutudi.' 
adi)p[cd by tlic two courts to vtud tiuit Ni.'\us in\.>kcs 
the eonyergint: persuasion*- of ihe -funttairK-nCdl 
rnlcri.-st" and "susfnret cl.iNNificatit^n" tcM — c!;isviji- 
caiion t>y v,caldi jf scfioni districts i> ctwisiituti.inally 
suspect >fchen it afleets tlu- enjoynicnc of a fundanK-nlal 
mtcfcst, uliieh the court in each ease held educ.ition 
to To jtistify its Injury to plaintiff puptis cauteJ 
by a wealth discrimination structure, the state must 
show a compelling intercM the advancement of i^tiich 
requires such a system. It showed nonO in either of 
the cases. 

A few words about these ?oo!s of tfqual protection 
ajialysis developed h> the Warren court- •* are neces- 
sary but risky. The fundatnonlal intt're'it label ob- 
viously confers a special constitutional status. 
However, in itself it suggests no specific prohibitions 
or prescrlptiuns of slate action. For c:\ample. to 
declare an interest fundamental i', not necessarily to 
prescribe an oqualiiy of its dispensation. The rif»ht 
10 travel may be fundamental without its furbidding 
cheaper bus tokens for poisons over 65. The presence 
of fundamentaliiy by Itscll decides no cases. It merely 
triggers an expansion of ihe court's ordinary view 
of what is relevant and of its ordinary standard for 
determining the validity of state action. 

The Court's standard, in most equal protection 
east,, IS mcrclegislatu'e rationahty;iti fundamental 
initresl cases It is no siretch to define the standard 
ai supcr-rationali:> — the state action must appe.ir to 
the Court not merely as sane but a?; plausible policy. 
In \hc voting eases, for example, the United States 
Supreme Coun has spoken of "the eAactinj* standard 
of precision we rcq[iirc**of the state in its selection 
of persons appropriate to exerciNc ihc franchise.-* 
Thus, ihc filing of a very limited cadre of privileged 
interests permits the Court to employ amorcf .Tactir.g 
rationality standard without eroding the more tulcrant 
standard for the general run of ca^ei. 

The notion of the "suspect classifijation" is no less 



dillieuli U'Min.m.irt.'e f )ii it^ f.u e i< \^«'uld sum lo 
Iv a e«>iiMMio! nn.li jta> v^IikIi iliu ; f.'ns Mi^ em- 
plovnu'iit of a p.iriu ular e.iU »;«'i> . r Ki\«.e\er. it veu'lli 
is uiiivri Nolly Nusp« k.1 as a cl.iSMlaati«'n. v hat .i;c w^- 
toniaU oltfK l»oi«le tit en.ictiiu'iitN Np^\ if;v ;»!I\ bene- 
fiKinjithe jvLii"' \y tlu' idea of Ua ' Mi-pevt el..«M- 
fkaiiiin" tcii not nniir;:litv at all but latlu r 

OpJKJMt.-- pai lljlily HI llu- |>KJl'.' ih.iju. hut if M>. 
wli) dOfc.s.Sf ii^^f;,, sjioeifUally decl.ire i»ersoii.iI poverty 
to he uniu\e^v'U) lo tin ouiv'.'nie. leljni:' niii. .-J on 
eolIei.i»\e \}\ ui^lriJ-t) v*t.-.ilili alotie'/ Is :i. peiha|»N, 
because the itj.. ; iiiKipI«- n. indeed. ,\ >\ per 
rationality or *■i^^»^d^cn-c"^^.■s: and th.i! the u*e of 
rich aiul poor diNji u t^ to carr> oot a umtoini cdu- 
cationat resp«'nNit>ility la smiply stupid ps'Iicy? The 
Sfrrtiitii opinion iiu I'.es this analysis vv ith its ob- 
senation thai: 

. . . diicriminiiion on ihr b^sts of diNtii« l «c.tI'.K is cquaJly 
inutiJ I iif tpinmcuiat ifnd inJuMrial |M«>jieri> «lnwh 

out the Mitk.-. I«> i.Ilpt moie eduvalipnnUl.-li.MN t!ie 
dtiMrtn u( ^>nf iliMnct ihan toihow of ..'nuitti nuf Oy 
b*.:uiisp ol ihe fiifluitouN rte\pnvc o/ vKh (.r»»,nen> i* i.iniuke 
the qujiit> of a ^hiM % eijut ation dcpcnJrni u|.>)n Ok iOv^tion 
of pro ale tomnr r^-irtl and uiJinliul estaMi«^hMenti Su.ely, 
ttus 11 lo rel) on th«- moM if relevkni of f;,j, ior«^ as tlif hjju for 
educatiufial fmantuit'.-*' 



In any case this conjunction of "fiuiddnicntal in- 
trrest" aud "suspect dassiheation" shifts the burden 
to tile state, requiring it to demonstr.ite a state interest 
which is both compelling and ^^liicti cannot be served 
by a system of finance Icis «ineroiis to tiie plamtitls. 
If. for example, the state had manifested aconipclling 
interest in liaving local control over school spending, 
it would have been necessary to determine under 
what alternative structures, if any, sueh local control 
could be effective. Unfortunately for the state, the 
court found nu such interest in local c«introl manifestec 
by a systetnw h'ch dispenses U»cal privilege and 
burden sociratically that ' fiscal freewill is a cruel 
illusion for the poor schi>ol dlbtricti."-'' Thus, it was 
unnecessary for the plaintilT-children to go further and 
demon^trafc that local control and TiscaNneutrality 
are in fact compatible. 

The premises the court declares in Sfrrano (special 
Lntcrcst. suspect classification, absence of advantage 
to state policy) d(» not Imply or derrand ihe court's 
conclusion (the rule of fiscal neutrality 2n education). 
However, they cnnie as close to this a » we arc ac- 
customed to expect in the law. In fact, if ilicre is 
deductive errvU, some would ar.sipn it not to the couri'j 
boldness hut to its failure to mandate st:.te>A ide uni- 
fortnity.^' In iliat respect, however, the court deserves 
high marks pre. isely because it acted wiih restraint. 
If the oflendirig classiheatlon iw.Serrcttuj iN wealih. the 
court's decision is prcperly tailored toeliniinate that 
inlluencc. 1 hat the principle enunciated be ImiiTd to 
attacking the particular evil It sctsoot toal>olish is a 
sound canon of logical as well a^ judicial parsimony. 
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Tour !nli ti'VMij; rtol'K'ni.v for Vr r»iii»prinil\ti 



lh-,:nisr ot their i;ivHj.u .souiivliK"^\ :jti.l nunJi-Mic 
ti-r; -tili.''Ji«n il vl iiKC If ti»<'f v.i) s ihi' lusic 

rc.«M)n IS likt'ls li» iv t ^!<.'Jii r:i! L'»>ni!il;i^n i>f vt;i*>is iii 
Uit SiipMMiic i"i»iJM; th.* r^4'iv ;!\ nf ;h< 'i- l.!-vv .juJ tluir 
vcr\ :nij ivi.t'u c ,m: ii j'l iiTi,»r\ • 1 1 .lU-iMc 'Aj.ik- 
jlrs^i"- 11 llicC'inirl 1% intimul.ttv v! lis '))■: hu'h ^l.iVi'v 

v*.,.v'. -J '.lit r.:l'.'V,.5ll'> \<, .t. 11>>'A.. M'k;^ ,uc liM) 

3 n:iinl>^:r »■! >i".il* mit i i'* I stih < ';r.H''iil* m ihc c.ise 
ll\:tpi<)- fv- ;l)fu,p:it it'll A.iiiJ .tnil fv r-i'. v;n s^nnu> 
.irttMitU'tJ b> j'-i«i-vs .iiu! v,fitiLS, Ot thtsL'. fot:r v'lrc 
rclaii'.cl> tinportanl ar.il will I*c liri^-tly atnshicicd 
hcjc Uu y arc. 

(I ) tho ,.t-i|cj:jiii-. icl.itiv-ii*. ( - 1 ;Ik iVLiili.it f .i.itii>ii 

t>! f|s. .il-ii!. uti ' 1 fu' im;:iu ot tl-,f :;u1ui.1l;:iI ^IliUl. 
(') ihc r.iti.'iMlt* tor tr.'jtir^iuthkPii.i;! a> f>jula- 

^ \<i MM't'iit.'.l «vTv ; ( 1 t'lk" . ^t;nriilt itttis i>f aj;- 

ilCi'.lIi- V liul!\ :i'..l.tl ulmIiIi 

f ir.M, a.s M C'^>i 'i;u.ilit \ . the pI.iintiiT-LliilLircn'v 

i'lJUry (m.- J.iUsC O! liis.-; |;l thi. >-\.st.-t11 i f 

>th',u'l Iiii;iiu"c IS p'LMitiKihly Meant. I'nt the hrJ 
isthat no line c:'n ^ay lu'n *ii :i;tit Sivui ^^, umicc 
hjs rini(-h t»t«d> .ttxnii iJic ii> .| ijinlity pr.>fili'ni Imt 
riL" n- t r1!i'cl IS :k •u'vli^ i««tn I ho f_\ilift.M;!i.u iMul 
cv^n^L'-. I U"sc to iiv^ lh:ii it i^ill ;is'.>imc the pri.'si,'ii..c 
of .1 po>;ii\ c rclatum kA inom'y to i|ii.tiii> id i'iIul atjnti 
in the .il>»i.'nci* nf pr^»i>t to ilic l. .iKiary .*** "I'he 
J'u'i Duyurizcvwn >;jys tl pUmly: 

. Il the l.cvi«ljiiiTC v^nt.ld vf fin i.i Krn.c fi»tc:lM>f>l \hi\ 
lo iftc Mate h» CNl:ir5i»liii>^ 3 k\.>i»:in tni.i ur jriin 
iri vpfnJini:. ii v»(«i,uJ i.uli )tcri\ f.^r l^,c State 
:.i .u^nio lliai l.'^rccrnln'fw cf ihc Ciiis jjinnal bu»l,jct 
Au:h«)M<-i;J i«y bi* incJfc.i arc ihriukn .i\*ay, , . / 



VN'hcthcr \he rcspiH-tivc dcr.TiJ.jnt\ iioiic'licK'SS 
sijl! t:y 111 put ihc mailer i;> issue nt thL* lri:i! i\ anvonc's 
cues*;. Pre Ml 111 ably it is :i r.utijal qiiistinp inuihicl) 
c\pi'it tc>-tiin()ni wjll H«: >lk;rnriL.iiit. 

i ho VfTi'fnJ prol^Icin imUl' re'atuitiof trc.^»'.v.TJ«^ 
riilo '.o ihj injury. Wo '..hit thiit ijic rulj i> ne.itly 
t rfti'. 0 lo ilio ^>UM^:. wbicti is th_' ikc ot -.scaltl^ 
Ciiicu.i (or vpcmiini:. Vh\\ is .o. but this niconC';? of 
tho .S. fr.JM'* inlk' pn •<liJ,."i-<. :\ r cjn^ily much K's-i 
I'ij.iljj.in.m Oi.ni ,i\ : .ipp>.'.n v, Sinoo UkmI opti.Mi for 
jp.'ivlii'.; t>.':n;iin tliL- k. > -iiMoi intnjiit ilie ab- 
'.">!l;!C niin>>vr x'*! i!k'"lKji s pc: oh-M sj^rntoti cjiicatioti 
unilof a .Vf 'r(.m>"i\p': ration. in I'Kory the plaiiilitf- 
«.l:ilj oonlif uinJ lip uiast' nlf than l»c st.irickl 1 iiii 
coijjj hajipL ii in a rrcilIv-nLMstral hiit Jc-CL'r.'.rali/cil 
»>\s:citi in wliii h hi<. lii^triL't (ar fani:!> isi in-.'t:0'iinit) 
ih.fyc lo spcnJ littic on ..-iluLMtjon. " U ihiis. i<; plain 
that St rfiiru) !«. iHtt LoncotiK'il with lovcl i f ^pviuiiug 
for ciJiicatiun as such. Railicr it aa;iOuticCs n limited 
n^!il tluit. if pt«\erTin)fnt,il entities nrc Linpowcrcd to 
divide :iKnit and administer \.lnldrcn*:> edi'Cation, 



[hc\ im!-l Iv proMdv'd aii ripinhty of ccorniniic 
fjpaoiiv !*i V. airy on! tii it lanciion. In ihf mi iiricsi 
M.1P1: 'AC .LTf i!.\.iin,c n. t with j rn;)it tocilui .iiion but 
A Hit a p.'i..M noiit -ir'-iif cuucjimn itic I'liild 
.iwurcd il; tl thov,- jci nc.o uh^ch \io dccule about 
t'diKMinn.jl iiiiiiij: shall He creatoJ equal hy the 
st.iTt' V\ lu^t'.ci 'h'- rcmll i^i ulniiiaioK .Iimi. pointing 
to the pl.ii.nT:J!v. lio'.ses . r. depends in jneasiirc 
Mfii-n throui.oT,.- i!.e l.u i.e- c.ilf Ici isl.itisr rcad- 
pMiiu'i': i\ht.h Is re<]i: -od li\ .V-^M>j«>and \ihich 'naV 
ix* the sini;'e nii va i(n[vMiara ctTi ct vi *hc decision. 

I h fii. \\ IS iisct'nl to jvV v.!i^ cdiu .iMon ami. eon- 
vei^ely ivhy imtiiifier L'oscf iimcntid yrrvices? *- Fhe 
tcsU'- of .;nvl ^itiethsT idiicaiiun shnuld N tiCattd 
.is fiai*i.-rri, r.'.il «s Ik lui.'rvd acme by the recent 

CP ior:s !^u'h!rn!yt' \ Wilhums ''^ and Janifs v. 
\'\uui-i fa, '* uhich svcm \^ tc;cci the f'.tndatiicntjliiy 
nf the uolf-irc and l;oip mtcrcst\ fr"i pitTjxises of 
ei|iiai protvi Iton W In'c ihc Cahfoniia court sii]'^iM» 
scxei.il rele\;nit i]iiaai:cs of education which supjvn 
ii,^ lnn\t.)mv;ir.il)t> anvi which aicno^sj^^rcdb^ vveUiuc 
and !ii)u*ii»i\ ' the m.:\'>.'r i< H'M simple tlx* dceiding 
f.ii.tor. cic'irly. is lU'i t!;c ^hecr inif)*ula;'(ic of the 
iiitiru'it; It sceins as imjv>itjiil lobe alivc(health 
M rviccs. \\clf;irel a. to be educated. IliC \alicnt dif- 
ferenc;: ht's iti edijcalu*n'f relation to <Mher con*.lj- 
tutional v.iljcs- -espctuilly pohtieal aiid intcilcctuaJ 
values. 

Wl* jnu!«t be ialis!":ed here iviih a intrc lefctcncc \o 
thi!« tnnclcd que^li<*n. Presumably comiscl iti the 
schs^d finance cri>e> uill pcrecisc and argue the right 
o! the child to education W)\\\ in tenns of tl<> crucial 
rclattiVi to the \ iabi!itj of our pi^Uticjl sy*.tcin and 
ii.s I n>epat ability ficia die valuo of liivity of thought 
.Tiidspcceh At Its cole i>r(;;f)o rcjifCsenls both a 
politic;jl and intellt^ctiial riuht. It i> the si* qualities 
^^hieh secure it<> funJ.niicntaliiy and v.hich simul- 
tai'.coiisly di'.tir.ciiish it from the creature comforts — 
Of even ntctss[tic^i--icpreseiited in welfare and 
hou<iing. 

F%n,r}h, till* distinction between Loi'cctlve and in- 
di\ idiKti M ejlth is woriJi considcriniv .Vc'rra/10 forbids 
disL-riinin.iiioii iru'diication upon cither bn.siv,'*''bul it 
is likely th.it the pi«-'f rcqiiircd al trial will beconl'med 
to tlic uCaliJiof seliL'v l distriLts. .Vt pr;^cnt it is very 
ditricull To specify ihe dejirce to which jvr.^oiial and 
>chool disi; ut i\ c:uth LoineiJc. '!"hc econcmtsts 
seem cor.fidem ib.it the rclatiiMi is po«iiive. but the 
nnoriial .e*. arc fr< |MCi»i and -o'netiiiu'> cnibair.visiiis. 
Not onli do poor p\>';'Je iiiti ibit jich industrial en- 
claves With I01V popu'i ition>. but the\ iKo arc found 
itt larec nunibeis in ceitain l.irj^c citic*. 1 fe.vof which, 
fpr schit)! puipose^ .ire relatively udl olf (e.t . 
NcA "i'crk and San Traiuasco — a prm.ary Laii>c Is 
>ii:iiirica;u pri\ jjc vcliool vMiroUmeni'' L-qiially 
HiMible!-oi:ic. perlj..pN, the rich siMiu"cme«. live in tav 
ptior ar^.i>. .V<7/.j.'«», ihu>. is nn aone-cdivd Made 
tor the Nvai rn pKHvriy IIin\evcr.ili;,» rel.itivc neu- 
traliij anion;: economic cl:i>sc<, m.iy ptovidc unex- 
pected pi^liiiCal support from ihc niM.poor who live or 
Oil n property in piKu .li.triets. It a!v* reinfoices the 
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a'i;\ :'i (•o'«i'rnnu'ni a'- uiih p>*.iM 

I k'oriuinic ncitlijlitx ni.'V oi ir. i> not iinp-i": 
lln.•:lll.lllvi<'incl•^^<•r^;^■t^ lu ifu' larliiT ucj'.ih* 
disct'tiiin.ili.'ii cu^o. 1 lu'^i." (1.uvi »tts ult licall uii])- 
u iili p.TMtii;iI vsi'.Jlih. noi vvilh ilu' vm-jIiIi iif j^MTn- 
fiK'ntJl un:c>. 1 hs'- JisIiiicimmi I*- \wl tH■lc^^.lrllv 
h.atiifiil xoSt 'tafttt. N^ h.il t'lC i l.u ks in terms of 
the liM'.liK vi- ililc pf fM-nuil itnp.ic! of iIisi.Tiniin;itK)n 
uiH^n.T phiiMtilT-chttO.it rctnovi s in U'lnis of ihi- niiis^ 
cRi-ci i»f iho^L' jhsuril cilu^'.ition tVi.uiLinpsystcnK 
upi)n thi' jiijufLM cl.iss i»f plaintnr* ' a whulo and 
[tnK upon SLK-ii-My. I-urttitr. tl'.c Talifornia nntl 
fi Jv T.U cunrt both jmphasi/c. thi* fact that tin: distrii ls 
aic creatures of llic sUIC cliiriinatcs Uic /iirro 
debihty from vhkh nit thi: prcvivuis decisions iufTcrtrd: 

. . , »c fin.l Ihe c3s« uniiMJ J in ihc r\tcnt to which fOi • 
Cfnrr.cni.il aciiun n ific cau^f of ihe vfalih cliti^ilti-atioaj. 
The stht-Hit funding \:hemc n nianjiitf J in cmt) Jftail by the 
C»UfottiiiCi'nsmuiwn\ an J sIaUiIcs Alihouvh pnv^iic 
rciiitfnii^I and ,;oninificijl p;iUi-tiu n..\i' be panly rcvjioniible 
for liic disirihuiion of as'^»»'f d s.iln.->ti'">n ihrouphoui ific 
i\3\e 4u':h paiicrni are sli-ipcd an. I h.if Jf ncd by roninp or* 
dinancc* and other rovcI i:nicni..l l.mJ lim; cunti ijIn vhi<h 
t>rOiiiotc c»:»Mioniic civliusiHy. , . , Iciuiiorr.) CiLuprnmentai 
action drew lUz Khiwl Jutrjul bi"»uni!urv Itne*. tint* dc* 
acrrtjinins how mueh lo*ra| 'ir.ilth cac.'i district ui^uid tontain, 
. . -Icilalions) C»>n«raicd vith Grtt^m -mJ l)<<u\:Sas. fur 
c»amrlc. ollicial aettviiyhjs pl.^vcd a 4<fnine;itil rnkMR 
csUMishing the economic cla^M(ii.'atu*ns ch;i|tenced in ihit 
«clion,s» 



Finally, even if discrimination hascd upon personal 
poverty were lakcn as a ncccssar) criterion of judicial 
intcrveniion, it is present in the facb of ihe school 
finance cases in two respects. I-irst, the prescni system 
bears hardest upon tho<^e inhabitants of poor school 
dislricts who arc themselves poor and thereby pre- 
cluded from exercising their right of exit to the private 
school. Further, it secm«i appropriate for the court 
to view the class "children*' as iimply a sub-group of 
the class **poor**. Realistically all children are poor. 
Stalislically most arc protcrtcd from their poverty 
by the private ac:ivity of their parents, but this should 
not insulate the state from resptinsibility for their 
education in ihc public sector. The problem here is 
similar to that recently scruiiniycd by the federal 
court in Chandler v. South Vend Community School 
Corp."*^ There public schools took punitive measures 
against children whose parents foiled either to pay 
school fees or sign sn "inability to pay" form: 

The Khool fee coUecilon procedure as applied to these 
inhor-Plaintiffs. condition* their prrsoncl right lo an educa* 
tion Upon the vaganc^ of thru parenrt' conduct, an tntoterable 
practice . . .** (if %J. in orisinal). 



Such separation of ihe interest of child and parent 
could be enormously signifieant In future encounters 
aniong pupils, parents, and the state on issues ranging 
from compulsory education to school finance. 



llu'Sfcimd Hinp: l.ikcU and Accepdililr 
Lij;ls|rtil>c lUMiU'dics 

The Serrano aiul I V'i Du-^nnz holdinj^^ nllm"-' for 
ntUL'h k'cislaiivodiscreiion as to the ^.»ndol >\stcin 
the stntc van const it iniiMially propose a>a romedy in 
the litif.ati.^n Dilictciices in sp\,-ni.llni: i^'hilii :ue 
permit whether hasi- J on cdiK-otional polvy 
dccisiitnsb) thcstati' po\ i-i nriient (aid for tliedis- 
adv.int.ir.cii. pJtcil. h.indisappvJ) or by hx'.il pnern- 
nicnts.->'' Contplete >pet\dint; uiiiformiis. or vmnonnits 
plus the c;itec<'>ricnt aild-cn^ just menti<.'>ned, is also 
pi-rniissihic. All that is forbidden is>^nip!o>!ticm of 
units with similar tasks but Uiflcring capn^ay io 
spend. ^ * 

Fducatiitnal spending uniformity supported and 
sup>crvi!,cd hv the state government is noi dillirult to 
understand jvnle^'islative rernedy. Caie^orical aid 
(i.e., policy or "needs" aid) is similarly cUMr. 'I he only 
elusive flod somc\*hai controscrsiid remedy is the one 
which alleii\s spending Ics els for education to K* 
fixed by the loeul political process. Kowcanlocjl 
spending options (unsupervised by thv state as to 
motive and purpose) be retained under .Srrrniro.' I he 
practical responses lie essentially in largcrequalying 
aid to districts and/or smaller ditTerences in their 
taxable wealth per pupil. Utider present s>stems. 
meager doses of such rqualizitig state aid are 
used to implement an implicit legislative policy 
that spending ma> not be erUirely a funetion of 
wealth. Aid for education is dispense*! inversely lo 
wealth and (Occasionally) positively tota.\clTnrt. 
Under. ^errofio these subventions to the po<)rdi«itricls 
could bc'increascd to the point at which each district 
is in efTeci equally weahhy for purposes of public 
educbtiOn;orlJiu district tax bases could be altered 
to that same end;-*- or both. 

Such systems are called "power equaH2ed."^<5 At 
present they arc hypothetical. Their efTeci on sp<.'nding 
is simple. Among districts with similar educational 
tasks spending above some legislated mininium (plus 
categorical aids) would depend solely upon the locally 
chosen education lax rate on real property (or on 
other local sources). To be number one in spendinga 
district now would have to to" the hardest instead 
of be the richest. Listening iniemly, one detects in 
po^ver equalizing a medley of the WASP eihlc and 
the Marseillaise. 



V0lid State Systems Kxemplified 



At this point illusuations of a few state systems 
compatible with Serrono may be helpful. The two 
brOad groups of models rcfieci the two major ap- 
proaches to legislative remedies based on Serrano: on 
the one hand, fuU stale assumption of costs, anil, on 



lis 



i.^ V tiihi;r/'p<j'..cr equali/Jng." The nunibtfrs within 
the modcU jtc .ifbitrary. 



Three rt.ntr:il:7Cd Models: 

j llic state provides all funds from centrrUi^id la;c 
vojrcLb 'I Lc^c sources mieht include inccinc» prop- 
erly, value-added, sylcs. and/or any other ixxablc 
values or activities.] 



Model ^ I —Equal Dollars Per Pupil 

The stale provides $750 per child in average daily 
cnrs>l!mcnT (AOH). Legislation specifies the extent to 
which ihc spending units (e.g., districts or schools) 
can decide their own spending priorities. 



Model -^^2— Hqual Dollars Plus Cost Refinements 

Tlic stale pro\-idc5 5600 per ADE plus: 

SI 00 per student whose residence is two miles or 

more distant from school 

S 1 00 per *>i'.ident for districts in areas in which there 
arc hiph co>l5. for goods and services 
$100 per student in areas with high density (to account 
for "nuinicipal overburden** — the presumed but 
tliiTicult to doctimenl hither cost levcis pcf capita for 
non-ediicaiion public services in high-density areas). 
Again, ihc ledslaiurc sets the limits, if any, of the 
spending unit's discretion in the allocation of its 
budget. 



a«;in Model - 1. Each dtstrio: may addon frutn S25 
I; I S5tK3p\:r A DK according lo the rule that (or each 
;:ddi:u>nal tax mill ) on SlOOiax.ible value 

of local property, ;in addiJH»;»jl 525 per pupil may be 
Mpftit. If a mil! rai^4.->!.^.s than S25 pvv pi:p;l(i c . in 
di^tn^is u-iih vaUijiio.T Mow S25.O0O p^-r pupil) the 
bi:iie makes \ip liij; difleicncc. if it rai>es above $25. 
the cTccss is rcdisiribuied as pan of ihe stale sub- 
vention u^poincr dJiUieis Thus, if a rich district and 
a poor caeh add 16 mills to its rale, each could spend 
a total of $1 100 per pupil. 

Model ^5—Flai Gran;, Plus Add-Ons, Plus State 
Categorical Aid for Costs 'in.^ for Specific Student 
Types 

The fjrit two parts of :his model art identical to 
Model =4. In additum the state p''ovides specific aids 
for any number of imaginable cost adjustments or 
policy preferences. lixamples appear in Mi">»lels ~2 
and =3. Hdoired. such adjustments can, ihrougli 
oiher adjustments in the aid formuU, be included 
witliin the ptrnvr equalized add-on in.-te:id of being 
paid in flat urants. I*or example, underachieving 
children can bccouiiied twice. 

It ii also apparent that Serrano would permit de- 
centralized family-based or "voucher" plans if ihcy 
were fiscally neutral. I'hc apparatus for such systems 
has b;en described elsewhere and will not be con- 
sidered hcrc.*'^' 



Model ~3— Dollar Preferences for Spceifie Student 
■J"\ pes Plus Cohl Rcftnemenis 
r-.ach studcni in the spending unit is assigned a specific 
diillar valoe: 

SGUO per average student 

Si 000 per underachieving student 

S2(n)0 per Wind stnaent 

Si 200 per gift t.'d studetit ■}• the categorical aids in 
Model #2 for district cost dilTerenccs. 



Tuo DC'Ccnlraliied Models: 

[The sl;jte provides aflat grant icpresemingn basic 
adequate jn niniuni l::vel of spending:. Districts add 
on l:y a local tnx v^-hich is "power equalized." so thai 
any given rate means the samcspend.ible dollars in 
cvL-jy simiLu district.] 



Model HA — State l-|at Grant Plus U^-al Add-On 
The St Jtc supplies ?^700 per ADIifrom central sources. 
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Olijcctioiii to I)i-Ccnlnili/ctJ stems 



Objection fu pk»Atr cqu;iii/cd nuulu'Ib yjt h =4 
anil -5 will conu* fu'ni 2i Liivt thn j qujiti r^: 
(1 ) laigL'-unii i-p!i;;ui.'.ns uho ohjoci \o rivini' ^voups 
of local voters J IK ci'n.;oI ovci spcnJinc fur tii r 
education of chikfr.-n.t.^i lahMijiriiis^vhp iL ru the 
nossihilily of ^ciliri u;' a v>stL*m vvhic.'i :s truly 

:allh-ncutr;il, (3) icsisicis uho fear tli;u pov\L*r 
cqu2li7ation iniplios crussly mlhitciJ c\pt*ndjtiirc.^' 

"I"hc first group nolvs that tnx -sensitive vo;trs may 
tend to cluster (e.g. oijjr pcr.suns u jth fi vid iiiconu-s 
and no children). 'Thc'^c \:nUc^ would prefer the 
sccuiityof ast:itL' inanJ;itL*d uniforniity yf spending 
whieh, as they vi^.-w ji, wnylj be more eJucarii-n- 
oricntcd and IciS nrbiiiary. The responses to thii 
objection of those ulioprcfcr luc:il control ou*r state- 
mandated uniformity are too m.itiy fo try to cover here. 
Generally those who prefer local control cmphasire 
that statewide uniformity, as well as local control, is 
acompromisc aniongpublic and private* priorities. 
Since there is no choice but to submit i ^Idrentothc 
political process, one might as well .^avc that process 
close to home where jiidginents about educational 
needs and cf]ieicncy on the one hand and non-educa- 
tional priorities on the other can be niadc in :\ context 
of particular children and real alternative needs of 
Ihc community. This argument finds its apotheosis 
in family choice or "voucher" systems. Policy conflicts 
between the dccentralizers and this firi>t group of 
critics— the large- unit egalitarians— tend to focus 
upon conflicting philosophie> of government and edu- 
catinn, diverse of the cfTicacy of money spent 
on schools, and disputes over what is politically 
possible. 

Thr second group of critics raises a more technical 
objection to local choice. They doubt whether it is 
possible to establish fiscal neutrality or know when 
itexists. Realistically, there a» c many subtle forms of 
"wealth" difTerence in addition to differences in the 
value of tax:»blc properly per pupil; to equalize 
assessed valuation per pupil does not necessarily 
equalize fiscal capacity. If in a decentralized ("power 
equalized") district system difTu'rcnces in spending 
exist, and if, for example, spending is higher in districts 
with higher personal incomes, how- would an objective 
observer dele rniine w hether taste, wealth, or some 
other factor is responsible? 

The answers are of several kinds. The first is a 
simple confession and avoidance. Assessed valuation 
may be a defective measure of education financing 
capacity, but a system in which such valuation is 
equalized per pupil at least eliminates the e.xplirif 
gross wealth difTcrences that now exist. Such a change 
is radically superior to no change at all. Another 
answer would stress that the property tax can be 
enormously improved in its administration and is 
likely to be so improved under the spur of litigation.^* 
If rationally and fairly administered, the property tax 
is tolerable and quite clearly constitutional. There is 



aj'parcnil} no one. houev er, dnuh;s its re- 
greusivily. A third anN'.\ cr i-iivp!;. siii'i:csts th.n there 
arc o:lui and fairer niej*>i;re%of \\i.\ilih \^liieh ni.Tv 
be eniplu}ed to nu-asure Uwil t.i\ i-uoa The mo-i 
ob\ ious. of course, is the t.t\ 

The L'tvl ni^up of o!'jeeun> to \ ■nver oi]u.''.li/inc 
asserts that to let poor distiicts spi-nd li^.e rich di^'tricts 
(as in .Nloujs -"land ~ ^ ) w, ill dr j\ e up the cost of 
education onorinousi} . The ainwcr is that il all 
depend^ on the pjrticul.Tr taving ^pen»!inc forniul-i 
thclcgi^la;u^e chooM-s, If in Model -4;iieloc;d 
imposition of one addr.ional mil! v^ould hv st.i!utory 
fornuila increase*pcndingonly S 10, perh.nps feu- 
would cWy^c il.at SSOfew niicht jofui-c it 1 hi> 
relation c' tax effort to education spendincalso aiTects 
the amou it of the subvention required; the aid 
formula t an reasonably contr ol col to the degree 
desired b/'iie state. 



The Third RinR: Politics and Ix)ng-Kun System 
Adjustments 

WTiat kinds of education finance systems will most 
states choose, as Sirranu and its progeny begin to 
bring about large-scale change? Despite economic 
and political differenoes, it is possible to identify 
certain common pressures on the various state legis- 
latures: not to reduce spending substantially or all at 
once in rich districts (through cutbacks, layoffs, salary 
reductions); not to increase local property tax; not 
to grossly increase total spending for education; not 
to eliminate local choice: not to cut back on high 
priority eatcgi.>ries (such as aid to the poor); not to 
makea radical change in t!ic structure and governance 
of public education. Despite these pressures, under 
a stimulus like Serrano, most states probably can 
increase somewhat the total amount of resources 
allocated to education. In addition, tiieic is an un- 
paralleled and probably popular opportunity to 
begin shiftingthe tax burden for financing education 
in phases from property to income. 

These pressures arc neither consistent nor avoid- 
able. It is dillieult for example, to have wealth 
neutrality in a decentralized model without increasing 
spending on public schools substantially or leveling 
some of the highest spending schools. 

Assuming these conflicting pressures, we may 
expect that above a basic minimum the states will 
adopt relatively conservative compromises between 
cost control on the one hand and local control on the 
other. If forced to predict a typical solution wc would 
select Model 4 5 above. Us structure permits a fair 
measure of local control, and. if lire local tax and 
spending equiv.ilenls arc carefully selected, can 
Operate without bankrupting the .state. This last caveat 
Iscrucial.l hcfirstnrdcr of business in each state 
should be economic analysis and model buildingin 
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oniir to .ivsurc reasonable tOsl coiiirolovcr eJuca' 
lii'n 

Al! ihis as5.umi'<. ihai mo<it l.'fiisUiures wiih tii- 
i;\:j:c ••pt-cd cix^pcr.iic Wiih a judicial decree. 
'I h;-* '.e:nis a rLaIi>'.ic prcii ciion. for many reasons 
nc.j:r;i!i!\ -aiH bv' lesK p;*!^^:! :o achieve lhan 
tjc'.'jI d>:s(:i:rei:.iiicn or c\L-n rcappoiiionment. In 
riJJ.li'.-ri lo ihc p\>wcr of voters in poor districls ar.d 
ihj: i-: ihc cdiic3i)t>n orablishmcin ihcrc will bcoihcr 
Itvv fbxious but sub«-lantial pnlilical support forim- 
pk:v/-uur\c St'rruno A pnmarv factor uill be ihc 
%r!f •:^I^;^c'>I of the bullr. o\ school districts that cluster 
nc;ir the median in wealth. They can expect bcncfils 
frum ^uccc<;Kful rc(orm;wh3t they can expect from 
unsuccessful reform is trouble. This makes them the 
stj;;:ich iillvof the court. What such districts do not 
v-ani is a prolopgcd period of turmoil and doubt in 
whitli «iJ formulae, validity of tax impositions. 
\;uic!ity of bond*;.*^ an J retroactivity remain locked 
'n a (xMitical 51; u^^c The «vclf'inicrei.t of tJicsc 
nc.-tr-frcdj.in-uealih districts lies in certainty, and they 
wili be prepared to accept :jny reasonable legislati%e 
p.Ki.:igL' ilinipioduccs it. 

Another important «;ouil C of political s'jpport for 
the court niay be the owners of industrial and com- 
mvici.-jl pri>peny in scfjool di»,tricts of low wcaJlh. For 
ihtin the hcncnt i.s a reduction in property tax which 
c.ir. be trat^slatcd into higher profit margins or at least 
iii: iniprovemcnt of their niarU-t position relative to 
ci'iiipeiiiors now located in tax havens. Tlic com- 
b;!iation of busim*ssmen in pQoi districts and the 
rcsiJerts of all but the wcrJthy districts might be a 
p^-ttnt ^(lurce of reform pressure, if organized, liow^ 
ever, this alliance, nut being traditional, conccdcdly 
will be diiricult to put together. Thus far there have 
been no bu>mcs<imcn fricnd-iofihe Court in Ihc school 
rir.:,nv. c cases; the s^-If-intercst of the businessman 
ha ^ n.>i \ et become suITiciently visible to him to evoke 
an active resp<.>nse in aiding these cases." 

hat «ilancc vvill most uppjr-mjddle inconie and 
upper income familic*;. uhich can allord private edu- 
^' iJion, taU'' Some say they ill desert the public 
«>v hrk'>ls bccau%e t!*e pcrmi>siblc spending levels in a 
p/^t- Vri-i-cj/joKyMem vMlIbe too low. and thai they 
v^ill liien ct'mNnc deliberately to vhriiik public educa- 
u,\] spvinfirii: even further in order to convert iJjcir 
pu sent public privilege into private education. Tliesc 
c 01 ul.trin oc^ilrok prefCnl reality. The ritrhand 
r.^at-ri^h who live in taxvv callhy districts already 
I'Ppo'c Mate equalization, and.if their childicn attend 
public scht^>ls. it IS only because these schools ::rc in 
.ill obciuial respcuts private. If these families desert 
pubhc edticjiiiin it is h.»rd to $ce thai much is lost. 
The important uppcr-inconic and upper-middle 
i:'.eoiiJC families ai c thu^e whose children uic now in 
P'.jMIl* school in districts of low and middling tcealth. 
It K hard to hclievc that thei.*: families will desert the 
system they h.»ve histurically chosen ^im ply because 
It be>:i?is to spend moie and cost them less. Rather, in 
those areas, it ls at least as plausible that the iinprovc- 
n'.ents made possible by a pow-St'tnuio education 



finance system v^ill draw-baci. into the public 
system those v\ho}-.avc sought advantage for their 
children in lnibi.-f'i> Hcucr fnuiiccd pri\ ate veh(v>Is. 

\\'hai is not likely to develop is bvdriH:k !r?:i'.l.itivc 
or executive iiiirjfisi^encc. The blosings of Srnuno 
are too obvinus jnj the nsks tooremnie. Indeed, 
arnongthc rc!..-v ii'.ii public oflicials in California, 
irrv>pcctive of p.itty. it is dilTicull to dis;.civcr a critic 
of the SerTcr.o result The more common reaction is 
that this IS v\hji was always hoped for and the only 
surprise isiiiai it i'.>ok so long in coming. Two of the 
more prominent defendants have publicly declared 
their op>pusition to the state attorney general's seeking 
review by the U.S. Supreme Court. All this is not to 
say that the California legislature u-i!) promptly adopt 
a ncwiind valid structure, though thai is possible. It 
will not be easy for the le^islaie^r to bite the bullet so 
long as he retains the notion that the court coight 
doit for hini by mindaiing a specific remedy. For- 
tunately Serrano ctferi< little hope of such direct ■ 
judicial intervention in the rcforni proccss.^^ 



Serrano and Otlier Public Services 



'Ultimately the idea oi^icrrano and Van Diaartz 
is intensely conservative, setting ethical limits upoQ 
the terms by w hich the state may dlspt«e the fate of 
men . The .Sez-'-mii* principle is a fragment of the 
larger norm that, whatever other role government 
may play in society, it should never deliberately create 
privilege or burden without justification. This is 
perhaps a truism; regrettably it is also largely m>^h. 
One nccdonlyscan ihespeetrumof goveinmcriial 
activity within this counlr>' to discover its antithe^sis. 
Local government has not operated in this way since 
the 1 9th century, if ever. Some justify the result as 
variety, and no doubt variL-ly can have its charms. 
To the poor district, howecer.lhc pattern is not the 
pied bcuuty of JoH'ph's coal but the ugliness of fiscal 
anarchy — an anarchy decreed by the state itself, The 
ur.rldof sub-govcrnmcnts — police, sewers, mosquito 
abatement — is .1 w-elicr of privilege and impotence 
among gov crnrticntal units responsible for the same 
function; the pattern is built and sustained by dc- 
Ik'ntlence of each unit upon collections of local 
property tax. 

Serrano vv ould withhold from the slate this ability . 
to create privilege and burden only as 10 education. 
However, the ellcct upon other governmental scn'iccs 
cannmhi:lp but be substantial. I his would be true 
even under a vy>ti.ni of full state assumption c^f the 
cost of education; the burdens of providing police, 
parks, and libraries through the local property tax 
are complementary and viould generally bceaicdin 
eommunitjc^ of low taxable projvrty wealth.^' 
Whether and how inueh the burden for tht>se services 
u uuld be iucrcHNe'd in non-p<.ior communities would 
be affected by both the l«?vel of school spending fi.icd 
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by ihc st^ilc ami b\, ihc slalc'>c5K>:cc oU\\\ s»L!ri"cs 
lo supp<'»rl ili;tf K \ d Ii is bLlic\c lli.il ^pi':u^l^p 

for local n(»n-f iliicsnn" jl funclions w ouIJ nni be 
influv'nccd. 

Adfr^if^iJ a ,H''»-ir cqu;ili/rJ school di^rrict 

ctTccls on other puhliCSiTMccv 1 ^^r rx.mipl.-. a^vumin^ 
Ihci-arm.' ri.*lJli\i' pu'fcri'nces U'l '^chK'^oh miJ pjrks 
lh3icx'^l»'j.ir''''^f li>jJiip!i'*'noi such 3 s\^tJi:i — aid 
dcjicndjrjp 0:1 thr s!iupc cf ihc n^-A >c1ji\i! fiirdiul.) — 
a communiiy's rd:ili\f «n*.c^trnaU in ihc :ao func- 
tions could ohti,^usiy he ^^lftL•J. Power c^;uali?ing 
would alter ihjpru't* of cdutrauon for ntT.My all dis- 
iricis. and ihc iniertK^vndcncics ol local x*rv ices 
would assert ihcnisL'Ivcs iiiconirastinr. ways. Thai 
this all would hnppcn unless ihc stale ciihvT nnndalcd 
Or assumed the coil of other scrviCt-i Icsi^V cduciilion. 

In fact thcrL- arc certain to K'pu'ssurcs toward such 
comprehensive fiscal nfuliaht) . 1 he Scrriino idea 
will inert-asL' '.tnsi tixity u> abiisL*s in rcsjvcl to other 
public ser.'iccs, which n3*-'C bt*cn long enJiircd because 
of their apparent invvitabiliiy.lhisdibS.iihfaction ujll 
be further stimubted by cconomisis and ptililieiari.s. 
some of whom will promote full state assumption of 
all services, and others of whom will argue for power- 
equalizing these sanic functions. The Constitution is 
unlikely ever to impose a compiehensive rule upon 
the state, but. given diffusion of the Serrano nirss.ige, 
the eventual achievement of full neutralii\ through 
the political process ib noi unthinkable. 

Assuming such a development with respect to all 
services* what w ould be the outlook for survival of 
local cor.trol over government budgets? The answers 
tend t'>t'c po!ati?ed. On the one hand the de'^irc for 
simple solutions'may drive the system rcknilcssly 
toward homogeneity of spending through full state 
assumption. On tJie other hand the enduring human 
instinct for the familiar local community may find in 
Serrano a key to building true local contrail based 
upon an equality of unit power. States will no doubl 
follow various p.iths. including the paths of selec- 
tivity and compromise. It would, for example, be 
plausible for a state to power-cquaJizc education 
(allowing significant local add-ons) while centralizing 
the funding of every other service. Of all public 
functions, eduer^tion in its goals and methods is least 
understood and most in need of local var jeiy. experi- 
mentation, and independence. 

There is plainly no answer to whether Serrano and 
it$ progeny will in behavioral terms produce an overall 
drift io\^ardccntrali/ation. Indeed, in terms of true 
local autonomy it may as likely produce a renaissance 
of community control.^* The principal argunicnt 
against this outcone is that he who pays calls the 
lune. As we have j»een, however, there is nothing in 
powcr-cquali'f J systems requiring increased sute 
subventions. Give n a legislative comniilmeiit to re- 
design the basic system, it can be the local unit which 
bears the bulk of the cost, if that is dciircd.^ No one 
can predict with confidence who will have the vo"^.«s 
onthn' issnc. 



llic Federal Role 



Srrrono'i influcnvc upx^n th.* fcJcrii! ti'le in oiii*->- 
■.ion finaiite dcscr\es ai !ea>l tnici tvinsidcMiion.^"' 
Ultim.ileiy Serrano t>hnu!d hri\'.i.ieii i;'JC:al inxcUe- 
riK'iit. and should bring soine cy[np.i:t;nen; to r».-dress- 
jng jntersute inihalance.''' 1 he crucriiericc of ^ibih!) 
fair state financing systems can only heii:h:cn ihc 
incongiuiiy oi :hc present prolilL-tn oi inter>ta!c 
inequality. 1 he policj* .inalogies to the state dutricl 
rclationsliiparecbsc, and the legisbti*.e solution.^ 
are similar, i-'cderal preemption of school spending 
or federal power equalizing of the states a re pt»s- 
sibilities in theor)'. Fn theialter solution states n3;iki:-.g 
the sanie proportional etfort ygainst their ditfeiing 
total we.ilihs would b<. permitted to spend at the same 
level. Internally they would be free to adopt either 
monolithic or decentralized t'liiancc luodels. The 
im-iginablc uUimatc would be exclubi*-ely federal 
funding of education through grants nude directly to 
families and individuals, achieving simultaneously 
the quintessence of centralization and its opposite.*' 



CONCLUSION 



In all this, we have assumed that Serrano will 
survive as constitutional law. It docs not follow that 
judicial quietus would terminate its influence. The 
California court has revealed the emperor's naked- 
ness: it becomes more diflicult to overlook his patent 
ugliness. Perhaps the old order will remain tolerable, 
but it is risky to underestimate the educational effect 
of such a decision. 

With or without the impr/ma/t/r of the United S'.aies 
Supreme Court, in a decade or two the influence of 
Strronu will merge readily into the flood of economic 
and social ehangc. Discomfort to the political system 
will be minimized by Serrano's essential hamiony 
withdominant values and niythologj- — with mv'hol' 
ogy because most of us imagine present reality to be 
roughly as Serrano requires it;** with values because 
most of us still object tothe deliberate bestowal of 
unmerited privilege by government. 
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to justify the independence of a middle class suburb while 
rejeeting community demands tn the inner city The relation 
of this seeming benefit to the problem ot racial segrepa5ion 
is unclear, but prtma faetr tt will make metropolitan integra- 
tion plans more difficult. 

35. See supra note 45. 
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Secondary Education Act. 20 USC 2-:la. Nlc(Supp. 
1 968J. could be a stunning exception, but its wealth categories 
are presumably intended only as siirrocates for true cCu- 
catioful need. As such they afeprohibly^iible. Ihe more 
obvious example of effect on a ffjcral program involves the 
w-callcd "impacted areas" kgislation. 20 U.S.C. • 241 
(1969). If states may not use districts of unequal capacity, 
this aid loses the supporting ratronale of replacing taxable 
local wealth lost through federal enclaves. PreMitMjbly vueh 
aid would be given now where the iiiipaet wa\ felt— at the 
state level— and only if the state were rel>tng on property tax. 

ST. The nature of federal partiei'patiort tales on increased 
lignifieance from recent suggcitiofik that a n.ijional value- 
added tv be levied to raise rnotc than trn billiun dollars 
annually for the support of publie elementary and s<eofwJtfy 
education. 

38. Of course, any voucher system would re quire protect ions 
against reiniroduction of the influence of wealth differences. 
See J. Coons and S. Sugarmgn, supra note 46a. 

59. Wc are personally acquainted with resident! of weahhy 
diMfiet% who express penonjj grjcvante at the local property 
taji! With equal reason mii'ht General .Motors eon^plain of 
the necessity for buildmg automobiles. 
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SERRANO V. PRIEST C«l. 1241 

DC <*ni.l:iiir. r.oi 

John SEHF^ANO, Jr^ et al.. Plalntlfis 
and Appfll.Tr.ts. 

V, 

Ivy Dakcr PHIEIST. as Slatt Tffa^urer. fic. 
ct al., Di'fendants and Hti;ion(Jents. 
L. A. 29820. 

SuprtiiH.' Ouiri of f 'Hlifnnil.w 
In J'.HHk. 
Auk. .'iO. 

As MoilifiPil <i!t IVniiil of iCi'L'.iiriiiK 
Ocu 21. 1971. 

C!a&? av*tioii> brought by cN rr.ciitarv' 
and hi^ti school pupils and parents aijcir.st 
certain state and county officials concrrncd 
'wiih financini: of California pui'lic tchoo! 
systtnis for dLxlaratory judpincnt that Calj- 
fornia school finnncing scheme i«i unconsti- 
tutional and for injunctive relief. The Su- 
perior Court, Los Angcleb County, KolH'rt 
W. Kenny, J., granted defendants' motion 
for dis:niss»\J after plaintiffs' failure to 
amend following sustaining of demurrers 
and the plaintiffs appealed. The Supreme 
Court, Sullivan. J., held that puhUc school 
financing svstrm which relies heavily on 
local proper ly taxes and causes substantial 
disparities ;i":iong; individual school districts 
in amount ai revenue available per pupil for 
the dJStriC^■' educational grants invidiously 
discrimin:Uf > against the poor and violates 
the equal protection clause of the Four- 
teenth Amendment. 

Judgment reversed and cause remand- 
ed with directions. 

McComb, J., dissented and filed opin- 
ion. 

Opinion. 10 Cal.App.3d IIIO. 89 Cal. 
Rptr. 34S. vacated. 

I. Schools and School Districts OU8 

Right to an education m public schools 
is fundamental interest v.hich cannot be 
conditioned on wealth. U.S.C.A.Const. 
Amend. M; West's Ann.Evid.Code, § 452 
(c) : West's Ann.Cot^st. srt. 9, § 6; West's 
Ann.Education Code, § 20701 ei seq. 



Reprinted from Pacific Reporter, second series Volume 487 P.2d, p 1241 , 
1244-1266, West Publishing Co., St. Paul, Minn. 1971. 
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.SI:LL1VAN\ Justice. 

[l] \Vc arc called upon to determine 
\vhcthcr the California public school financ- 
ing system, with its iuhbt.-tntial dependence 
0*1 local property taxes and resultant wide 
disparities in school revenue, violates the 
'^ciual protection clause of the Fouitcenth 
Amendment. vVc have determined that 
this funding scheme indiviously discrimi- 
nates against the poor beCause it ma^ct^s the 
quality of a child's education a fnnction of 
the wealth of his parents ^nd neifc^hbors. 
Rccopnizinj^ as \vf must that the righ: to 
^n education in our public schools ^5 a 
fundamental interest which cannot be con- 
ditioned on Wealth, we can discern no com- 
pelling: state Purpose necessitating iUq pres- 
ent nierhod of financinj^. We have con- 
cluded, therefore, that snch a System cannot 
^^ ithstand constitutional challenge and must 
f^Il before the equal protection clause. 

Plaintifi^ who are Los An:;jele?; County 
public school children and tiheip parents, 
^rou^djt this class action for declaratory 
^nd injunctive relief aRainsl certain itatc 
and county officials charged with adminis- 
tering the fiiianiinK of the California pub- 
lic school system. Plaintiff c'niMrcn claim 
to represent a' ch^s consisting of all public 
school pupils in California, "except children 
-n that school district, the identity of whicU 
is presently tmknuwn, which school district 
affords the greatest educational opportunity 
of all school districts within California/' 
I^Iairjtiff P'trents purport to represent a 
clnss of all parents \vho have children in the 
school system nnd \vho pay real property 
taxes in the county of their residence. 

'* The coinplruyt nllcKvs thst the finnncing 
ftcliMflC : 

"A. Miilfrs the i}Mulit^ o{ cducntion for 
nrlionl OKe eliiMrfn in California, }ncln>l- 
int riai'Jfi^f CliiWren. a functlou of iho 
wealth of tiie ebililteu'd parents 



Def'srdart^ arc The Treasurer, the <i:« . . 
intendenr of Public Insiructinji. ard - 
Conirolk-r uf ihc State of Cahforr i. ^, 
UL-ll as ihc Tax CoH'^ctor and Trr.is-;v- 
and the i^irpcnr.icndcr.t of Schools ^.f -y^ 
Cunnly of I.os An;:c]e5. The Cui:!!!v o:f 
cials arc both in their loc^d cap.ti.: r, 
aiui as rcprcvcmativcs c' a class t'orrij-'^,.- ; 
yf the school supcriiitcrder.t. tax: ccrcf-^r 
and treasisrer of each of the other cour.t.r* 
in the btatc. 

The complaint sets forth three causo v-f 
action. The first cause alleges in suli*f»rvr 
as follows; PUintiff children attend puMr 
elementary and secondary schools loi-aJcd 
specified school districts in Los Anpdn 
County. This pijlilic school system is main- 
tained throni;hoiit California by a financ:ri: 
plan or fcheme which relies heavdy on Inoal 
property taxes and causes substantial <I's- 
parities amonj;^ individual school districts 
in the amount of rcvemie available per pupil 
for the districts' educational progran^. 
Conscqiieritly, districts with smaller tax 
bases are not able to spend as much money 
per child for education as districts with 
larger assessed valuations. 

It is alleged that "As a direct result of 
the financing scheme * * • suh^^i.Tit'-il 
disparities in the quality and extent of avail- 
ability of educational opportunities ex:*t 
and arc perpctu.ited among the scleral 
school districts of the StriSe * * * 
[Par.] The educational opportunities i'^'^''* 
available to children attending puK '* 
schools ir the Districts, including plaii't '^ 
children, arc substantially inferior to i^-f 
educational opportunities made avail.ibV 
children atlcndinj public schools in mJ"': 
other districts of the State * * 
financing scheme thus fails to meet the re- 
qniremcnts of the equal protection cla.:*^ 
of the Kotirtccnth Amendment of the Ct. 
cd States Constitution and the Califofi^ * 
Constitution in several specified rc5pcit* 

neighborf, mr;>i>ured by the t;ix b^-> 
of the bcbrxil (lijitrlct in which >n»d 
Oren rcsjilo, nnd 

*'B. >fakpR tlip quality oi ctlueatioo f"' 
scbo«jl ace cliiblren id California, in<l"' 
lug Plaintiff Chihtrcn, a function 
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In the stcorxJ v:'.u>v of ^.Tfiuii. plair.Liff 
)-;irfnts. alirr i;>ojii..jra!ni;; by ri-ft-rciU'C 
o!' thf allrr-'-.:: ;l-e I'lr-T c^i>c, .-j::tL:c 

th.-jt av .-( cIitlc: rc»'.:'L o: :h'.' iu-.uf.c'ir.j:, 

U\ r;.:r th:i:i i..vi..,>crs :;. n;:;i,y oihcr 
5'C:H-i; '!i»t:!r:N in c?>:^^ \n o\\a::i for t!ic:r 

;.«.::'•■. ;:irs arff.rLr.I cr.-.iurcn ;:i :hotc o:!:^r 

I:t iHl third imu.-c c>1 act^.n, after in- 
rf.rj,(»r;ittr- ly ril\rtrcc ail iHt altcpaiior.s 
<>J ihc iT^: two c.iu>c-, a!i j'l:i:r.tiffs ^ll. gc 
thn.t an actual CoiUrovcr-^y h.is arisen and 
nnu- exist*; lic:;\ccn Tnc piirt:e<i as to the 
^ul;dity- and co;iNt:tiit:D:".;iMt;, oi the fina:ic- 
ir;,e ichiine uuu't-r tlu- I'cLirtcctith Amcnd- 
nu nt o:' the Viwicd StuUs Constitution an'd 

PUir-.tiffs pi ay for: (1) a declaration 
thnt the j.reyc:',! fi-iaixm^: 5>^:eni is iiiicon- 
btitmional; (2) an cdcr dir*ftinff dcfcnH- 
atits til rc.'tllu^'atc bClsool ivr.ds in order 
to remedy this mva^idily ; ar.d (3) an ad- 
judication that ihr trui cout. retain juris- 
diction of the action so that it may restrnc- 
ttirc the svttetn if t!- fcndantb and the state 
U J,' I shit II re f-iil t^ act within a reasonable 
time. 

All dcferid.nits filid ^encr-i* demurrers to 
the forejruint^ coinphint 3Ss«r:nig that none 
of the thrtc cl.iiniv stated fccts sufficient 
to coni-tftutc a causi- oi nc:ioi\ The trial 
eoun M3>tained the drmnrrcrs with leave 

F^'uprnphiral Jiri-ldrn? of tlio sc'i^ol district 
in wliioli sr.Wi r\.<^^]rvn rrside, and 

Tails to tnkr nrctiunt of any of 

the of filn'.lt lOnsI n^(^i;; of the 50V. 

rrni school d!->lrit'ts {r\n<l of tlir rhildr<n 
thvrciii) of 111'- Statr of Califoriiin. oud 

rruvi-K's ftuLnts li\ir,- in some 
kcFiuo? .listrii t* of r' .' Stnt< •! Dnt.-rinl 

•li^trirts in s.l.-ctin;; tud f JrsuInK tl»ir 
C\!<jrdtionnl K<in\>, iin<I 

I*:iils to prinido Hiildrcu of suh. 
it'intinlly c'juat n^*-, niitltudr. motivation, 
und Dliility with xuhsl.nitlally r,|unl cdu- 
rotionnl rcsonr( i-x, imd 

"F. IVr|»*tu:it(H ii,iirl«.<i) iHffrrrii<T«i in 
the quality of fducniiorjal Kcrvin-.H. equip- 
twmt nnd olh'.r fneiliti^s ^s|l^•ll rxist 
amoot the imLli.- kJiooI tlistrielN of the 
Stato UH a result of the iuctniilobli' ejj. 
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to anu'i-.d. L'j'o;; piaintiffi' f^ilnrr to 
itTneiid, dcit';ida;;:s' motion tor d'^':i'v^.,ii 
v.as :::a'.-.:<'d. {Code Civ-lVrc., 5M, v-.;).,], 
5. ) An ordi": Gi d-.-i!-.:ssn: u as er.jcif*! 
vCoJ^ Cu.I'ioc, > 5sl.n. a!:d ih!> ai'-c:.] 
I'd. 

[2-4] I'rc;Mr,ii;:ir;1y \^■c o^~^^rvc ih it it; 
CLir exa":i;:;a:-' ". of t/K ni-^';;-,! u. mi;. 
'.\c are ^wilcd I) the lai: ir-st-tiied ru!'-s 
for doicrniini::^: :ts s-tif f'.cit-Kry a;;a;nst a 
demurrer. \Vc tre.it the d.-nuirrer as ad- 
mittinj? al! material facts properly ple.-ul'.-d, 
bu: not conteniin;i5, deductions or conclu- 
sions of fact or law. (Daar v. Vellov.- Cab 
Co, {1907) 67 CaUd 095, 715. 63 Cal.Kpir. 
72 \, ^33 V.2d 72.2.) W'c also ea:;sidi r mat- 
ters which may be judicially iiO;ia-d. ilJ. 
at p. 716, 63 Cal.Rptr, T2A, 433 f'.^^d 73J.) 
Accordii;i;ly, frun^ time to time herein \\c 
shall refer to relevant information which 
has bccn drawn to onr attention cither by 
the parties or In- our nitieperidcnt research; 
in each instance v/c judicially notice this 
material since it ii cov.tained in publica- 
tions of state officers or a^^enciei, (Doard 
of ndi?ca:ion of City of I^v An):e!cs v. 
Watson (1966) 63 Cal.2d S>A m. fn. 3, 
4^ C.-iLRptr. ^Sl. AiV V2d 481; see F.vid. 
Code. § 452, subd. (c),) 

I 

\Vc begin our task by examining- the Cal- 
ifornia public school ft.iancing system 
which is t)ic focal point of the Cdmplaint's 
allegr-itions. At the threshold v^c fmd a 

XX?riioa3i<>rit of St«te resources in ^:^at 
yours. 

"G. The \i\c of the '.<clionl di^tnVt' 
a unit for the differfnli:il nlIi»cntion of 
eflupotinnal funds brar« no rrnfonnhle 
rtliition to tin* Cnliforhin b^-i-iffiv^ 
T>osc of jir(.\ iiiinp ^qual "i ivittiufifil op 
portunity !or i»ll -i^'luxd rdul' Iren t^ithin 
tho Stote, 

"11. Tlir part of tlu» Stnu finnneinR 
seliPine whirli pi-rniit^ <*nili g'Mnkol dis- 
trict to retain nnd expend within thnt dis- 
trict cU o.f th«' pri-riprty tnt eoll<vc*>.I with- 
in t?nt district btfnn* fia r«;.'« son able rela- 
tion to nil}" cdii''attoiial ohjoj^Uvc or uteil, 
"I. A dij*proi»or{iorjntr nirmhi't of school 
Hiihirrn tvlio nrc hlnek eliihlrpn, fhihlrrn 
with Sp:inis|i MirnnniO!<. rhildrin brlonj;JnB 
to o?li«'r iiiiiiorify proup^ ti^hU in nc\\(x>\ 
ilisthcta in wfii'-h a rflntivrly inferior ed* 
Ufoliunul opportunity il proviilevl,'* 
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fundarncntjl stai;s:ic — over percent of 
our piiM:c scliool funds derive from tno 
basic sources: (a) local (JiMrict taj^cs on 
real properly and (b) aid frnf;i the ^^ratf 
School Fnnd.« 

By far the mijor source uf school reve- 
nue is the local real property tax. pur- 
suant to ariicle IX. seciiin 6 of the Cali- 
fornia CoMsfitution, the Legislature has au- 
thorijrd the g-overniTig l»oiK- gf each coun- 
ty, and city and county, to levy ta-^^cs on 
the real property within a school district 
at a rate necessary to meet the district's 
annual education budget. (Ed.Co<ie, § 
20~01 et scq.) ^ The amoun! of revenue 
which a district can raise in this manner 
thus depends largely on its tax basc-^i. c., 
the assessed valuation of real property 
within its borders. Tax bases vary widely 
tbroup^Qut the state: in 1 9*1 ' -19/0, for 
example, the assessed valuation ptrr unit of 
^vefa^^'c daily attendance of ei ^lentary 
school children* ranged from a ,ow of 
5103 to a peak of $952,156— a ratio of near- 
ly 1 to 10,000. (Legislative Analyst, Pub- 
lic School Finance, Part V. Current Issues 
in Educational Finance (19/1) p. 7.) « 

The ether factor determining local school 
revenue is the rale of taxation within the 

2. I'rtliforijin Cilucntioml revenues for tht 
fi'.rul jonr lOCS-lPGO c.imc from the fol« 
loivin^ sources: IchniI j>ro)»crty taxeA. 
r>o.7 ju rc at ; Ktntc ai<l. GVG ircrt-cnt : fcd- 
ctn\ futids, 0.1 prrfN-nt ; rniHirllanwiufi 
fOur.rs ::.7 iH>rrrnt. (Lrpi».l.itivp Aii.nlyst. 
l\\hMr fJrliool KiaaniT. Tart I. Ksinudi- 
turi^H for Kdgr.ition (1070) p. 5. Here- 
titter frff-rrr'l to as I**'*:i;l,ili\c Annljit.) 

Z. Jlfrcafter. nnlrs;* otlierwise iri'lieatPil. nil 
section rcfrrrnccs .ire to tlic Kducation 

4, Most school aid ilrtirmiDHtioTi'* nr^ basM 
cot on total rnroUinrnt but on "nvcr.ij^e 
d.-Jily nttfnU;inr<»'* (ADA), a figure com- 
putctl hr nd»lrn<: toprtlicr llic numhfr of 
Ktiid'^ntj; n<'tnallj- prrsctit on enrh m-liool 
day urn\ diviiUnB tint total liy tlir numbt-r 
of diyn (u'lino) wat tiu;:ht. (5§ n2i^2, 
imOl, 11 101.) In prneticf. ADA ap^ 
tiroximatci OS iH/eent of t<itM riimllmpnt 
(I.i/tiiilativc Annlint. PuMic Scbool 
Ki:jnnr«. Part IV. ('V^Mry of T<?rms 
Most Ofttn in ^vhOi,] Pinanct 

(tl»71) p. 2.) When \vc ^•ft•r hcrrin to 
fi/Jurvfl on li "per pupil" or "per rliilJ" 
liHSii?, we menn pci- unit of ADA, 



district. Although the b irtslaiure t^^ 
placed ceilings on permi'-sitlc di^'rirt 
ratc^ (3 2J751 ct jeq.\ :'nc5e ^:3:^;: 
rD.iyitra rr.ky be surpassed in a "jax o\tr 
riu'c" c!cc::cn if a majoniy of the fi.s\r\-" 
voters approve a h-ghcr rate. ^ .Si^jl 
s-e'j.) .''•early all dij^trjcts have \vj:c.i : 
override :he ^iti\'^\cry n,^ 
locally raised funds uhich con';?:tuie tVr 
largest portion of school rcvrnue are 
marjly a function of the v.ib.ie of The Tf.\.'\ 
Within a particular schoyi di.trict, coupi^tl 
with the wiliinj^ncss of the district's re>!' 
<icn:s to tax themselves fnr education. 

Most of the remainir:^ school rcvcr^x 
comes from the State .School Fund pursu^ 
ant to the "foundation proi,*ram," throup^i 
which the state tindertakirs to supplirmcr,! 
local taxes in order to provide a "minlrntim 
aniount of guaranteed s«:jport to ail dis- 
tricts * * (§ 17m) With cer- 
tain minor exceptions,' the foundation pro- 
grain ensures that each school district will 
receive annually, from state or local fundj. 
$355 for each clerncnlary school pupil 
17656, 1/660} and $l£3 for each hy^b 
school student. ^§ 17665.) 

5. Over the i*rio«] Nuv»'tm)pr IPTO to Jsn- 
U'lr.v 1971 tlip Irpi'-litive .mnlyKt r)ri)vi(lf<fi 
to the l.Pi:i8bture ft f^erirs of fiv<» r^. 
jiorH wtiifli n jtli lie iMirTt m 

Irrii (.f public- srJiotil fiiiiiTue frv.n Itin^'r- 
t:.trti,n tlirou^h tin* (otniDiinily t<t:n<'ce nnj 
jr« Orxignrtl tf» jiroviJr n ttorVins Vooi^i- 
t'lj^ of tlir j:.V>trif) nf srli'Mil I'i ri,in<-'-'' 
(r.''3r;sl:itivp .Vn.ntvssL Put C. fvpta. 
1.) TliP sf'rirs is follows: Pjrt I, K^* 
pi'nJiturPs for tMiKVititin ; Pnft II, Th* 
Stnt<> S(1m>o1 Kunil: Its lVri\:in:ion an'I 
IHvtribtition : P:?rl III. Tlir Ko 
Pro^f.Tfii : I*nrt H*. <MAss.try f t T^'fr.t 
M«» -t OTtcn r.erd in .'vi liool ]• innci''': 
P.'irt V, Currcut Istiir!* in Kili^mtitmrl 
Kinnnec. 

5. Districts wbicii rnMlutf^in "uiif(MVi-!'4r* 
MtiiiU st'li(y)l.s" rwtitp l>cr p .jiil U-** 
in (oyn'I.Uion fumli. (J 17(w5u tt u'-j ' 

Ccihiiu t:jM'« of ^rho«,l <l|fJrit(-t 
^'liRiblc for ''t)ouu8** fnuinhtior: fxjti'K 
Ml'mcntrtry JibJn« ts rmivc an .:-l'lit»^n* 
nl ;<:)() for enth r«tu"lint io f:^.\fi^4 1 
tliroii^h 3; tins hum is intonUnii^o 
diicc cl.if'S »i/,c in tbo.'.e Kradcj<. (J 17«J74.* 
l'n\(i«'tl Folioot Jin»rl<t« gft t\v "t^^* 
$20 per cbiM ia fouuilation ^tuptxii:.. '1;' ; 
17071-17073.) 
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I'-.v ?ta!e cortrib'.ttion i<. s'lppTicil :n Uvo 
♦ ♦ T.C!; ;1 forrr.s. "U:imc ^!air cov.s^'^i^ 
cf i';-;* to each i!i5-!r;c: ol $125 jcr 

vt:.:th r.i thi li-rr-.c!. (C.-iI/Vt.: , r>Ti. IX. 

{ ^ par w c..^,, :;r3i, K^'^^i ) 

To c-".mj>'j!c- the jrriO'j;'.: of f-fivijilir^lion 
i:d uhi(h £ disTrict is cniit'ca, the >i2:e 
S'.:p'-Ti:-.'er.<itTit of I'uM;c I:.?:ri:Ctioii first 
ccterniir.cs now much locnl property V\k 
rt'vci'ur \vo;;ld be pciicrattd it the district 
were to lev_\ .% hypo:hci:c.il tax st a rate of 
SI on Crtch SICK' of a5s^.s^t■d vriliiri'ion in 
t'tjiKr.tJry school districts and $.80 per 
?liO in hti;l! school d'biricts.'^ 17702.) 
To that fig'jtc, hq add^ th""- $125 p^r pupil 
bjvic aid jrrant. If the sum of those Two 
Aiiiounti is less than the foimdation 
program mininium for that district, the 
state contributes thv difference. (§§ 17901, 
17902.) Thus, cqualiz?it:on funds guaran- 

7, Tliij* is pimply n "comiiutntionar' tux rote 
used to iiieasurv tlic rHutivo wrnltb of 
tho <listfi't fc?r oqujilirRiioii i-r:riK)ses. It 
bcur« no rrlntion to tlio tnx rate uctuaily 
set by the divtrivt in l« vyinj; local r^o! 
vrujtiTty tnxrs. 

6 ?^<>t;io furtli»>r eq-jatirini; cfiit i o^^^un* 

I'rojrrwm in tjlbiritts iiiiluik^i in rttjr- 

at oa ♦Imiun. (i lTuV> tt stq,) TnOcr 
tbis prosroin. tl.c ns«f>-.M(J vulmitiou of all 
tlic luOniihml i!istfict«< in on urva. i« 



ti' th': p-"'Orcr di^trnrir. ;t Ijmc in-'n:iiuim 
rcwiiU''. uhilf \\vri!:h'er di^:rir!' arc m- 
e'ljiiMi' f'->r ^;ich a'-'^:-:driLf . 

A:i :-:;un:i! "Ulc prn;Tn:r. of 

Vviilrirly j'onr f.rhoi.l d "^'ricls wh'ch are 
will::--: to :ri.U:c extra Icc^I l^s cffml. 
An ck::-.v:.'nry d:^:r:^': \vi:h ar. ij^5'C''>r! 
val'.'.aiion of $12,5(|i or Ic^s ptrr p;:p:l -^av 
ol-Uin I'.p *.o ?]25 Tr:rrc for each child if v. 
sus i:s loc;iI tax rjt'. al^iw a ci.r:iin stai'.i- 
tory Icvcl. .A hij^h school di^^rrir: xv}io>v 
assessed valuation docs no: exceed ?34.5^*'l 
ptr pupil eligible for '3 supplcrnt-rt of up 
to $72 per child if iT^ local :ax i*^ suffi- 
ciently high. 17920-17026.) « 

Although equalization aid a^^d suj-jilt- 
mcntnl cid temper the disparities v,hich rt* 
eult from the vast variation? in real prop- 
erty assessed valu:ition, wide differen:i.nls 
remain in the revenue available to tndivi- 
dU'il diMricts and, cons^^cqutrntly, in the level 
of educational e.xpcnditurtfs." For cxani- 

pr^Jed, uuj nti artunl tnx 1^ levied ut a 
r;itp of ifl per JHxJ for »'uiutfntary dis- 
trict.-! fltid fur liiph nrh<y>A Ji?triot'*. 
The rPsuUing reveuuc i^* di'-tribuK'd 
Qtnong tl>p io<li\ i'lu.il ilistrictr; uccOrfhuc 
to tb*" rutio of r;ir}i iUstrift's foim'lntioU 
lovcl to flu- cti-a wid** totul. TIiUi<. inM<t 
districts cfftH-tivt-Ij- .slmre in tlw liipli*r 
t;ix bn.scs of tbfir * r;iItliltT Cfi|:!ibors. 
llowever, cny district is still frvt to tax 
itsolf nt a ratp biplinr tlmn Jl or $.S0 ; 
Ru'^h ndtlitioriiil r«\eiiup Im ri-t.-iitipd entire* 
ly by tlic toxinc di-^trict. 




9. Steti.sticji eoiapilfd b.v tbc loeiilntivc uaalyst sho^^ tbc foUouinc rcuL'f of 
a«!sci4.tt<j valuations por pupil for tbr ItXiO-inTO school yenr\ 

tUf nK'P t a ry Higb Scbool 

l>ow $103 
Mtdian lO.COO 4U00 

Uigh 952.150 349,093 

(Lfgi.Hlative Analyst. Tart V, lupra, p. 7.) 
I'fr pupil tHicuditur<-» durift^ ^f'** y*^or ul^o varied videly: 

KIcmentary Hipb School UrifieJ 

Low 1407 |71!2 

Median C72 SOS 7G0 

Higb 2,5S6 3,707 2.414 

(/d. at p. 8 ) 

Sbimilar spcniJitiH' diKpnriticit hav^ b^^co rtO(cd t)trou|;)iout tht^ country, particularly 
when auhurbflii roiJiniohiticn and urban pJiottoH jir^ t'Oiupored. (See, c. p., niport 
cf thr XationjJ Advisory Cofiimin^sion on Civil iHsordffrrt (llnnt.'mi «'il. IDGS) p|K 
434-[3G: I". S. CcmniiRpion on Civil Hijjbts. Itacial If^olution in the Public Svbool> 
(10tl7) pp. eobiiht. SluniH okJ i-"ubtirbi (lOOl) pp. 2-3: Levi, The 

Univerilty. The frofcHKions, and the Lfttk' (19CS} 60 Cal.I>l{t!V. 251, 2Gi>-i50,) 
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pie. :n Los Angdcs County, where plaintiff 
chjidren attcrtd school, the Baldwin Park 
Unified School District cxpcniied on»> 
?5r7.49 to educ5:c each of its pupilr in 
196S-1969; durmg the f2mc >car the Pasa- 
dena L*nif:cd School District spent SS40,19 
cn every i:i:den»; and the Ecvcrly Htlls 
Unjf;ed School Di&irlct paid out $1,231.72 
per child. (Cal. Dtfpi. of Kd., Cal. Public 
Schools, Selected Statistics 1^6S-1%9 
(1970) Table IVMl, pp. 00~9\. The source 
of these disparities is unmii;:akable : in 
Baldwin Park the assessed v,a.Iuation per 
child totaled onlv %3J06; in. Pasadena, 
asiicssed valuation ^as S13,706: while in 
Ee%'er]y Hills, the corresponding fig^'re 
was $50,SS5— a ratio of 1 to 4 to 13. {,'d.) 
Thus, the state grants arc inadequate to 
offset the inequalities inherent in a financ- 
ing system based on widely varying local 
tax bases. 

Furthermore, basic aid, which constitutes 
:tbout half of t'ne state educational funds 
(Legislative Analyst. Public School Fi- 
nance, Part 11, The State School Ktiiidr lis 
Derivation, Distribulion and Apportion- 
ment (1970) p. 9), actually widens the gap 
between rich and poor districts. (Sc^ Cal. 
Senate Fact Finding Committee on Revenue 
and Taxation, State and Local Tiscal Rela- 
tionships in Public Education in California 
(1965) p. 19.) Snch aid is distributed on a 
uniform per pupil baiis to all districts, irre- 
spective of a district's wealth. Beverly 
Hills, as well as Baldwin Park, receives 
$125 from the state for each of its students. 

For Baldwin Park the basic grant is es- 
sentially meaningless. Under the fou;'.'Ja- 
tion program the state m*Jst make up the 
difference between $3S5 per clrmtntary 
child and $-17.91, the amount of revenue per 
child which Baldvvln Park could raise by 
levying a tax of $1 per $100 of assessed 

TO. i'luintiffi* romplaitit doei not Bt)«ci(i> 
cflll^r rffcr to Article IX. BMtiun 5. 
Rdther it flllrccs that the nnnneins tyn- 
tern "hiU to tnc^t zninlmum r^quiremcnta 
of the • • • fundJm»'oUl low in(3 
Cons ll tut ipo of ib« SliU uf CAllforola,^ 
dtinK Mc'vcrnl oth«r provisions of tht atat« 



vahialion. Although undrr present Ij, 
th.it difjcr^-uce is compv^tfd pjr^ly gf l^. 
aid and janly of eq-ja^iz.iii'j.n a d. if . 
baSiC yA iirAr,X did net e\'-si. :he (i>i: • 
would si:l] receive the ^zr.'.f arr.curt of 
aid— all :ji cq-jalizirg funds. 

ror Beverly Hills. l:owcvcr. the Sl25 
grar.t has real financial si^ii-.cance. S^rxr 
a tax rate of $1 per SICO ihvre \»oi;!0 pr., 
ducc Si?70 per elementary student, Bc\cr'» 
Hills is far too rich to qu.ilify for eq-j' 
izing aid. Nevertheless, it ^till rcceivri 
$125 per child from the state, thu* 
larging the economic chasn between it ir: 
Baldwin Park. See Coor.s, Clur.e i 
Sugarman, EducaJional Cppcrt unity : .\ 
Workable Constitutional Tcsi for State K: 
nancial Structures (1969} 57 CalLRcv. il\ 
315.) 

II 

[5] Having outlined the basic frarrf- 
wo.-k of California school financing, vt 
take tip plaintiffs' legal claims, i^relirn;- 
narily, we reject their contention that t^f 
school financing system violates article IN. 
section 5 of the California Constitution, 
which states, in pertinent pari: "The LfjT- 
islatnre shall provide for o systrtn of can 
mon schcols by which a free school ^ha!' 
1*0 kept up and .topporitd in «..ich distn * 
at least six months in every year * * 
(Italics .-^Jded.)** Plaintiffs' argvf.i^^'t » 
that the present financing method prodjcri 
separate and distinct systems, each offcf 
ing an educational progr.im which vane* 
>vith the relative wealth of the d;^trICt'♦ 
residents. 

[6,7] \Vc have held ihat the y^ur<l 
"system," as used in article iS. s^t'ofi " 
implies a "unity of purpuse, as well a^ J" 
entirely of operation; and the dirc<:tion to 
the legislature to provide 'a' system of con: 
mon schools means one system, which fhi- 

Conjititutiou, Plaintiffs* first »pvcif»f 
rrfe fence to iirtici* IX, s<?t tloti 5 ii «'3'1' 
in their bri^f on «|ip<'jl, W'c trvji pbin- 
tiffu* flrtira under thij section «» tliouth 
it htvl btca wplieitlf rrtiucJ in t^^^f 
complaldC 
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Cit. a^ 4^: 

]r: .■.,;;'!ir,'.'')'.- r» :M th-.- coininon scivAfl^ 

• 'T r- 55^. 

. . .rr. vvo hive : r,.r tr.l ih.- 

',>■'■ '• ■■.'i.:-;^ , %v f i.^vv* ru!c.J v>:.ly ifut 

vj;: ' f :Kv 1 V'! i",-.r«r ci 2r*-i 

I :;;C..!; ]'r<',:r' • ^ or. frt'n ^irtf^e to 

)'r:u;- !i'.;K'r v. 1;;^- l';-;c School 

.r-:;- i".-^ Oii. f/.t. fV ', c^, 2.^0 l\ vJo.) 

Vv'r iliM'.N wo'.ili] ".Trtjr-.voiii to ho'ii 
c:h<::\'-i<v. Wl.iic aiticlo IX. Ftctiun 3 
tr.Off^> i;o rv.crcncc u> fii:.it;k;!:i;;, 

a:j*}-,M: ;7c-3 &:v \ Cry c'vniLTit t t the fi'^cnl 
:>\^'.ci:. tji V. Jiitrh (p!.i;i;t I { !\ comj'I.'Ain. '^tc- 
ti.'ii f/ s'.aU's, in p,*ri: "Tiit Krpslrttnrc 
^^ia!l j:jv:'!'' for h\y'u\;^ aiJiiUAlI\ by 
thf cwvrrr.iiii: !'<>(iy uf c^ch ctcnily, and 
oty rtti-l county, of such school dibtT;cl 
t.ixcs, at r;it<.'S • • » .is Will inciduOc in 
each f;^cal year bu'^h rcvtuuc for each 
scl.ow! clitiirict as i};c governing board 

thcrtuf shall dcl^MniiMc is required 

• « • 

[8,9] Kicmcritary ;'rinriples of con- 
struction dictat? that where constitutional 
provisions can reasonably be construed to 
avijid a conflict. «;u?h an interpretation 
shoulj a(lc»;!cd (People v. Western 
Aultncs. Inc. (19.'^) A2 C:i].2(\ 621. 637. 2r>S 
I'.:d 723, ap;.. d^tr,. ri954) .US V,S, 859, 75 
S.Ct. 87, 90 L.Kd. 677.) This maxim sug- 
Rests that section 5 should not be construed 
to apply to school financinf^; otherwise 
It wo-iM c!-\5jh wuh Sect. on 6. If the two 
protition*; wer<.' found irreconcilable, sec- 
tion 6 would prevail 1>tc.iu«>e it is more spe- 
cific and was adopti;d more recently. (/J.; 
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t'diir-.ty (yr rUccr V. .\cin.i ("as,, etc., Ct' 
(10=s. =."1 t'al2u bV. :yv. 3.^ r.2<! 733.) 
L'n:.>'-u':?'n: ;y. vvf rrjcrl pViii;: f!^' 

a ■■^ysTcTn of C['r:*r.^.in rniu-.ti'^^ 

in 

[10] Hav:n- di-p^v-rd of trv^c prrlnn- 
n.trv n.r.Ticr'-. wc trikt* tip ch'cf conten- 
tion lii.dcrh:!!^ plariTiffs' complaint, name- 
ly th.it the Califf'fr.v. pobhc school t\- 
nancin;: scheme viQ!ale^ thfj fi;ii.il protec- 
tion clause vf liic I\>i:nccn!h An-eudtmnt 
to the I'nitod St.itt> Constitution.'' 

As rtcent decisions of thi'^ cnurl ha\e 
poimed out, the Tnitcd Statt^ Suprr:nr 
Conit h.Tf. emplo>cd a lwo-!eveI tci-t lor 
r;vasiirini: lepislalivo classifications against 
the rrjiial protvctio:: clan«ie. "In the area of 
economic rcj^ublion, the high court has eX' 
crcised restraint, invesung le^'lslation v^v.h 
a ptec'.impMnn of constitutionahty and re- 
qnirini; merely that distinctions drawn by 
a challenged statute bear some rational tc- 
lationsh'p to a conceivable Icpiimatc st:itc 
purpose. [Citations.] 

"On the other hand, in cases involving 
'suspect classifications' or touching on 
'fundamental interests/ [{us. on'.:Ucd] the 
court has adopted an attitude of active and 
critical analy^is, subjecting; the classifica- 
tion to strict scrutiny. [Citations.] Under 
the strict standard applied in snch Cases, 
the state bcari- the b\:rdcn cf establiibing 
not only that it has a covipcUirp interest 
which justifies the law but that the distinc- 
tions drawn by the law nre nacssa^y to 
further its purpose." (Wcstbrook v. 



II. Tti*- ittfiiiiluint /iNo iillcj;rs lluil the fi- 
nanrjnc '<i>*t»tJi \ioI;il..\ nrtielt- 1. Kt-cticu^ 
11 ;m<l "I. of tJic (.Vlifiirnia CoiNtitutlyn. 
S<c{i<»n II iirnvi.|<>;: "All Ijiuh of n j:*-n- 
frill iintiirc hli:iU ha\p n unifotri o|»rra- 
liof." Sin li.in 21 sitit.sj "So t>\>*\-\a\ 
\\t\\\Wfi*"< or iaiftniiiiti.^s fv.>r hv 

jtrnntiMl kIjUIi may m.t l-e ulifr»«ii, rf^ 
vuk. d. or r»'i)<'.il.-il l.y tlw l^xisl/itut*- { 
uor •tli.ill <mi ciii/i.n. ur el:iH.s of citizen*, 
be ^.T'lntrtl jirnjlfX'** or inuiuiTijti^'s ujjioh, 
ujion ilu' Lumc tiTitiK. Uijill uot hv fmnit^l 



to nil citizens,'' ,\W liflve con^itfmJ tlie*j*o 
provistun« n!t "sulistiituinlly tlie t*<)uiv- 
iilpht** of tlic equnl |ifCitti.'tioU clau'v 
tlic FQiirtirhtli Ani'Mi.ljn»'tit to tlie f<*<lernl 
(!*uJl^tif^)t^♦>ll. <I^'|it. of Mental Hyiri'fie 
V. KitrhniT (IfwV,) {y* Ciil.2d r»su. &SS. 

A% c^d.Uptr. ■j<K) r.2.1 :cia Coo- 

*<tqu ntly. o«r un.'ily-i:? uf |il.iintif(«' ftd- 
enil fqiinl proti'ctiou oint»*ntion also 
applirnlili* to tJi-ir «-l:tirn uijdrr llie^c Mit*^ 
coo'<ntutiuna| pnjvi^^iuni. 
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CalHptr. S:^. ;srr. -i7> PJd -Sr, 5'>j, va- 
Catp-i on oThfr i:rci'.:r.<'s M971) •;03 U.S. 
^^)5, ^1 S.C:. .^'^ O^^J; In rc 

Ar.Uio 3 Ca\,2.\ !C0. 110-111. S9 

Cal.Rr^r. 2-5. 473 P.:d sec Purdy 

r,r>p.i!r3ck V. of Cahiornia . 1069) 71 

Cn\.:d 566. 57f-^579. 79 Cal.Rptr. 77. 456 
rZd 645.) 

A 

JVealth (3S a Susf't'Ct Classificction 

[11.12] In recent years, the Tn'trd 
Stales Syprcnje Court ha$ demonstrated a 
marked antipathy toward legislative classi- 
fic:\lions which difcr-minate on the basis of 
certain "suspect" personal characteristics. 
One factor which has repeatedly come un- 
der the close scrutiny of the high court is 
wealth. "Lines drawn on the basis of 
wtralth or property, like those of race 
[citation], arc traditionally disfavored.*' 
(Harper v. V^r^inia State Pd, of Elections 
(1966) 383 U.S. (/>3. 66S. S6 S.Ct. 1079, 
1082, 16 L.Hd.2d 169.) Invalidating the 
Virginia pMI ta.\ \n Harper^ the corrt 
stated: "To introdiicc ncalth or payment 
of a fee as a mc;isure uf a voter's qualifica- 
tions is lo inlrodiicf a c.ipricious or irrele- 
vant factor.*' {Id,) "[.\] careful cxarr^- 
ination on our part is espcci.illy warranted 
whfrc lines arc drawn on the basis of 
wealth • • • fi'ctor which would 

independently render a classii;cation highly 
5<i<.pc:t and thereby deir:uid a ;norc exact- 
ing judicial scrutiny. [Cttilions.]" (Mc- 
Donald V. Board of Klcction (1%9) 39^ 
U.S. 602, 807, 89 S.Ct. 1-104, 1407, 22 
I..td.2d 739.) (See alfo Tate v. Short 
(1971) 401 U.S. 395. 91 S.Ct. 668. 28 
L,Ii:d.2d 130; Williams v. Illinois (1970) 
399 U.S. 235. 90 S.O. 201.S. 26 L.Ed.2d 5S6; 
Robens V. LaV.-\llce (1967) 5S9 U.S. 40, 83 
S.Ct. 194. 19 L.Kd.2d 41 ; Anders v. Cali- 
fornia (1967) 386 U.S. 738. 87 S.Ct. 1396. 
13 L.liH.2d 493; Douglas v. California 
(1963) 372 U.S. 353. 83 S.Ct. 814. 9 L.Ed.2d 
811; Smith v. Bennett (1961) 365 U.S. 708. 

IJ. The otkr major portion Is. of eourjie. 
looaMr rnlscc' revenue; it ii clear that 



81 S.Cr. S95. 6 L.Ed.2d 39; Burns v. k.- 
(1959) 360 U.S. 252. 79 S.Ct. Mm ^ 
I,.Fd.2d I2!:i9; Ci,ii^r\ v. li:ir:o:s \ \<i:C\ } 
U,S, 12. 76 S-C:- 5S.\ UHd. Rvi ; \. .. 
.\nta2o. sufra., 3 Cal.3d K»0. 89 C.i! v... 
255, -;73 P.2d 9^r, see gcr.erally M-rh- 
man. The Supreiv.e Court, 1V»8 Trrr-. 
foreword: On Protecting the l\p - 
Throui^h the Tourtccrth Arr.er,d.T.<-": 
(1969) S3 Harv.L-Rcv, 7, 19-33.) 

Flaln'.iffs contend that the school f- 
nancin^ system classifies on the ba*;? >.! 
wealth. We find this proposition irrefi!'\- 
ble. .\s we have already discussed, o\?* 
half of all cducatioral revenue is ra v I 
locally by Icving taxe? o.i real propf.'iy \*. 
the individual school districts. Above tV.? 
foundation proRrarn minimum (S355 per 
elementary student and ^^SA per lnj;y 
school student), the wealth of a school Ji^- 
trict, as measured by its assessed valuJt:or 
is the major dcicerniinaiit of cducaiiona) ex- 
penditures. Although the amount of mone* 
raised locally is also a fiuiction of the ra:e 
at which the residents of a district are bill- 
ing to tax themselves, as a practical matte.- 
districts with small tax basts simply can- 
not levy taxes at a rate sufficient to pro- 
duce the revenue that more affluent &y 
Iricts reap with minimal tax efforts, (^ce 
fn. 15, in/rfl. and accotnpauying text.) I-Vr 
example. Baldwin Park cit^ien*;, who p.v^ 
a <.chool tax of $5.48 per 5KX) of asse^K-"* 
valuation in 1968-1969. were able to ^pe•.! 
less than half as much on education •* 
Beverly Hills resident?, '.vho were ta:<c> 
only $2.38 pci $100, (Cal. Dept. of 
op. cil. supra, JtMc 111-16, p. 43.) 

Defendants vigorously dispute the pr*^p- 
osition that the finaifin,^ scheme discriri- 
natcs on the basis of wealth. Tlicir fif** 
argument is essentially this; through ^*^^>* 
aid, Ihc state distributes school funds equal- 
ly to all pupils; through t-quattcation aid. it 
distributes funds in a manner beneficial to 
me poor districts. However, state fut*"i> 
constitute only one part of the entire schoc! 
fiscal system.** The foundation progt*?^ 

rucU rcvoDue i» a part of the overnl! edu* 
vutloDal fiaaDcine 9i)«lom. Af we poiuted 
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pariinlly .nllevtatcs the prcnt disparities in 
local stnircc? of rovcijuc, hut the syi>teni as 
a wln.'lc j;tr II crates seliool revenue in pro- 
port io:) to the wealth of the iiuli vidua 1 dis- 
trict.*'* 

Dc^c!ltlallt^ also arf^ic that neither as- 
scssi'd valiLiiion )»cr pupil nor expenditure 
per pvipil if a reliable index of the wealth 
of it district or of its residents. The for- 
mer fi};nrr is untnist worjhy, they assert, 
I'ocatist' a district with a low total assessed 
vahiation hut a miniscnle number of stu- 
dents will have a hiph per pupil tax base 
and thus appear ''wealthy.*' Defendants 
imply that the proper index of a district's 
wealth is the total assessed valuation of its 
property. We think defendants' contcntmn 
misses the point. The only meaningful 
measure of a district's wealth in t!ie pres- 
ent context is not the ahsolutc value of its 
property, hut the ratio of its resources to 
pupils, because it is the latter figure which 

out, aupra, ArUcte IX, Bcctioii 6 of the 
state CouHtitutiun Ri>«cificnlly nuthoriKca 
local district.s to kvy school taxen. See- 
tioD 20701 et RCf\. of the EducQti'un Code 
detnil.s the Dieehanica of tlu.*i proceaa. 

13. Defendnots ask ua to follow Brigga v. 
Kerrigan (n.Mnss.lGCn) 307 K.Supp. 
205, Qffil. (Ist Cir. 1070) -131 F.2d 907, 
which hehl that tlic City of Doston did 
not violate the equal protection clnua« ia 
failing to provide fcdcrnlly suLaidisscd 
luticlie^ at ull of Us schools. The court 
found that such lunches were offered only 
at f^chooln which had kitcliCQ ond cooking 
fiu'ilitie.H. As a resnJt, in some eaaca the 
inexpeiiHive nienls were avnilable to well- 
to-do eliildren, but nut tn needy onea. 

\Vc do not filial thi.i decision relevant to 
the prcheut action. licro. phiintiffs aitc- 
cifieally allege that the allncation of 
school twadn systematically provides 
Rrvntcr educational opiiortuiiitic<) to afftu* 
eni cl>il<]rcn titan arc nftorilod to the 
poor. By coDtrft^t. in liri'jiji the court 
found no wcalth-uricntod discrimination: 
••There is no pnttorn such Llmt schools* with 
lun«rli proKrnms proilunMniue in arena of 
rcliitivc wealth nnd j>fhf>olH without the 
pro;:runi in nrcaa of CL-onoiiiic dcnrl\'a- 
tion.** (/(f. at II. 3011.) 

Puriliermore. the imtu re of the right 
involvctl in the two cuscs in \ery different. 
The in!<timt a'^tion coiitfpms the tisht to 
an edurntioD. which we hnvt determined 
to be fundanicntuh (See lu/ro,) Avail* 
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dcti-rmincs ho\s- much the district can de- 
vote to educating each of its students.*^ 

Itut, say defendants, the expenditure 
per child docs not accurately reflect a dis- 
trict's wealth hecausc that expenditure is 
partly determined hy the district's tax rate. 
Thus, a district with a hi^h total assessed 
valuation might levy a low school tax, and 
end up siicnding; the same amount per pupil 
as a poorer district whose residents opt to 
pay hii^her taxci.. This arpnnicnt is also 
nicntlcss. Obviously, the richer district is 
favored when it can provide the same edu- 
cational quality for its children with less 
ta.\ effort. Kurtherniore, as a statistical 
matter, the poorer districts are finaucially 
unable to raise their tJixes high enough to 
match the educational offerings of 
wealthier districts. (Legislative Analyst. 
Part V, iupra, pp. S-9.) Thus, affluent 
districts can have their cake and eat it 
too: they can provide a high quality educa- 

ability of an iiicxpcusivy school lunch cim 
hardly be eoHsiderrd of such coustitu* 
tional BignifiCflQcc. 
14. Gorman EUmontary District in Loa 
Angelea County, for example, has n total 
assessed valuation of ?0.0G3.9C5. but 
only 41 students. Jiohling a per pupil tux 
base of $1-17.002. We find it sigaificont 
that Gorman spent $1.3T& per student 
on education in 19CS-lIH3t), even mor« 
than Beverly Hills. (CaLDcpt. of Ed., 
op. cit. supta, tahle lV-11, p. 90.) 

AVe realize, of course, that a i>ortion 
of the high por-pupil expenditure lu a 
district like Gorman mny be attributable 
to certain eo^ts, like a principara salary, 
which do not vary with the size of the 
school. Ou such expensci. small eehools 
cannot ai:IiicVe the eeoaoniies of scale 
available to a liirRCr district. To this 
extent, the high iicr*put»il speadiut; In a 
sniall district mny be a puper atntistic, 
which is unrepresentative of Bienificaat 
differences in educutioual ot>portu attics. 
On the other hand, certain econonjic "in- 
efficiencies/* Huch ns n low pupil. teacher 
ratio., aiay hnvc n positive educational 
irnpacc. The ortout to which high spend- 
ing in j<uch ilistrii-ts represents actual 
educational advantages ia, of course, a 
.matter of proof. (Sec fn. IC, iufro.) 
(St-e pen e rally Hobson v. Hansen (D.D.C. 
1007) 2C0 F.Supi>. 401, 437, affd. aub 
□om. iSinudc v. JIohKuQ (IDllO) 132 U.S. 
App.D.C. 37:!, 40S F.2d 375.) 
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tion for their children while paying lower [13] More basically, however, re- 

taxcs.'^ Poor districts, by contrast, have jcct defendants' underlying thesis 

no cake at all. classificatior- by wealth is constiiutioru! 

Finally, defendants suggest that the long as th' wealth is that of the dislric. 

wealth of a school district docs not ncces- not the ind.'vldual. We think that d;v 

sarily reflect the wealth of the families crimination on the l)3sis cf district wealth 

who live there. The sinJplc answer to this is equally invalid. The commercial ar.rj 

argument is that plaintiffs have alleged industrial property which augments a djv. 

that there is a correlation- between a dis- trict's ta.x base is distributed unevcn'.T 

trict's per pupil assessed valuation nnd the throughout the state. To allot more ediAi. 

wealth of its residents and we treat these lional dollars to the children of one district 

material facts as admitted by the de- than tff those of another merely because 

murrcrs. of the fortuitous presence of such property 

15. "In Bome coses districts vith \oyir expenditure levels tare correspondinply 
low tax rates- In muuy more casesi lioKeVert guite the opposite Ib true: districts 
with unusualLv low figures liave uousuall;' high tax rates owios to their limited 
tnx base." (Legislative Annb'st, Part V, supra, p. 8.) The followinj? table 
OcmODstrateH this rclntionship: 

COMPARISON" OF SELECTED T.\X RATEJ3 A.ND KXPENDITCKE 
LKVELS IN- SELECTED COllXTIES 
1Q6S-10C8 

Assessed Expemll- 

CouDtj 



ADA 


Value per 
ADA 


Tax 
Rate 


ture per 
ADA 


53a 

S,83S 


fl00.1ST 

e,(y-:3 


$2.57 
5.65 


$2,223 
Old 


2,6-10 
S.1-14 


% 33.244 
6,4S0 


52.17 
4.2S 


$ 963 

5G5 


121 
1.847 


$130,271 
5.971 


$1.05 
3.06 


$l,o45 
033 


5.542 
13,103 


$ 50.S95 
3.70C 


?2.3S 
5.4S 


$1,232 
577 



Alameda 

Emery Unified 

Kewnrk Unified 
Fresno 

Colingn UDified 

Cloxis Unified 
KerD 

Rio Bravo Elementary 

LAmont Elementary 
r^s Angeles 

Beverly Hills fnificd 

Baldwin Park Unified 
{Id. nt p. 0.) 

This fact has received comment In reports br pcvcrnl California fiovermnentnl 
units. ''[Sjome school districts ore able to provide a bti;h*espen«Hture sehool 
program at rates of tax v\*hlrh are relatively low, while oiher districts must tax 
tliemiiekes heavily to fiunuce a low-expenditure program. • • • [Pnr.l One 
sisnificant ertterion of a public aetivily is that it seeks to pro%ide equ.nl trc.ntmont 
of equals. Tlie present system of public education • • • in California fails 
to lUtiet this criterion, both \\ith respect to proiision of services and T\xth respect 
to the geogrnpliie distribution of the tax hunlcn." (CaL Senate Fact KintiiuK 
Comtoittcc ou Reccnue and Taxation, op. fit. supra, p. 20.) 

"California's present system of school supi»ort is bnsej lar^oly on a .sharing 
bctTvcen the Ktnte and school diatricts of the expenses oi education. !□ this 
system of sharing, the school district has but one source of revenue — the property 
tnx. Therefore, its ability to share depends upon its ns.<essed valuation per 
pupil And Us tax effort. The v,lriations esi«iii5 iti loc.il nhiltty (;i!jsi'j^jjin1 vjUu.-i- 
tion per pupil) nml tnx effort (tnx rate) prisent p.-obl^oia vrhiih xKny oijiml 
ei3ucntion.ll opportunity nnd local t.ix equity." (Cnl. S:n:o LVpt. of Kil., Urcom* 
tncud:}tion4 on Public School Support (1907) p. t\\\) (Quoted in Ilorowitr & 
Xeitring. Equ.nl Protection Aspects of Incqujitiiies in Public EdtiC:itioa runl Public 
AssL^tanee Programs from PInce to Place AVitbia a Slate (19(IS) l.i U.C.L..V. 
L.Rev. 787. 806.) 
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is to iiKikf thf quality of a child's education 
(It |H'n(lcMU upon the Incntioii of private com- 
nuTiial and industrial csial>li-hnicnts.'^ 
Siiicly, this to rely on the most irrele- 
vant t>f fiictors ns the hasis for educational 
fiii.incin^^. 

[14] Dofyiidants, asp-umini; for the sake 
of arpninciit that the financiiipr system does 
cl.-issify by wealth, ncvcrthcUss claim that 
no constiiiiitonul nifirmity is. involved bc- 
caiiso the complaint contJiins no allegation 
of piirpoL-cfuI or intentional discrimination. 
(Ct, Gotnillion v. Lightfoot (I960) 3M U.S. 

81 S.Ct. 125, 5 L.Ed.2d IlO.) Thus, 
dcfeiiflants contend, any unequal treatment 
is only de f^iCto, not de jure. Since the 
L'tnted States Supreme Court has not hcHd 
do facto school segregation on the basis of 
race 10 be unconstitutional, so the argu- 
ment ^OL'i, de facto classifications on the 
b.'isis of wealth are presnmplively valid. 

IG. l>«'fi.-ii(lants rotitviid that different levels 
of cducrUiounl oMicmlitiirc ilo not offrct 
the qiiiility of i>"luc:ition, Flowcvcr, plain- 
tiff-i' ronilihiint kp'^clfirnlly nllcKes tlu» 
contriiry. ninl for puriiosOs of trsting the 
suffificiifj' wf a complaint oKrtinst a gvn- 
vnil dL-niurrcT. -we must take Jts ollesa' 
tlf>ii>< to brt I rue. 

Allboiigli w<! rpf-OBnizo tliot tli(:rc is eon- 
aidcrnblR rontrovcrsy uniontj cdueotora 
over tlic relative hntiiict of cJur.-ational 
!>(i(.>ntlin{; iimJ environmental infltii>nces on 
school iichlcvcinCDt (coniparr Colnmnu, ct 
nl., Kfiiinlitj- of Kdncntional Opi»rtrtunity 
Offiro of Kd. iWi) with (Juthric. 
KlciudortVr. Levin & Stout, Se]iO(d.s and 
Inequality (1P71); see KiMicrally (**>ons. 
Chuip A- .SupiiriniUJ. .tk/j/o, 07 CnU-Rcv. 
305, 310-311. fn, uc note that the 

at'veral c-onrtb whiL-li have e.-on sidereal 
coutcutions similar tu defendants* have 
uniformly rejected tlirm. 

Ill Mrlnnis V. .Slijjiiiro (X.DJll.lOGS) 
2113 K.Supp, 327, iiffd. lurnt. sub nom, iMr- 
Innis V. Oijilvii' (10(;.')» 301 ir.S. 322. >>n 
S.Ct. 1107, 22 L.I-:d.2.: 30^, heavily re- 
iKil on by dpft*nd»iit.s. a throo.jndgc fed- 
eral court stated: •*rj«>Mim:ihly. students 
roociviti^' n fl'Kj^J c.luf.ition arc better 
cdiK'ntcil that tliovp jirqnirinjj a 

flclioolitiK.*' (I"*n. oinithd.) (id. at p. 
3:;i.) In Ilar^trav*? v. Kirk (.M.D.Fla. 
15)70) 313 RSupp. nil, vai-JUeil on other 
grounds sub nom. Askow- v. Uarprave 
(1071) ^01 U-S. -170, 01 S.Ct. 85C. 28 
L..Ed.2d IDG, the t-ourt declared; "Turn. 
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We think that the whole structure of 
this arjjnnicnt must fall for want of a solid 
foundation in law and lope. Kirst, none 
of ihe wealth classifications previously in- 
validated by the United States Supreme 
Court or this court h.Ts been the product of 
purposeful discrimin.Ttion. Instead, these 
prior decisions have involved "uninicntioii- 
al" classifications whose impact simply fell 
more h^^avily on the poor. 

For e.>:ample, several c;iscs have held 
that where important rights are at stake, 
the stHte has an affirmative obligation to 
relieve an indigent of the burden of his 
own poverty hy supplying without charge 
certain goods or services for which others 
mtist pay. In Griffin v. Illinois, jupra, 351 
U.S. 12, 76 S.Ct. 585, 100 L.Ed. S9\, the 
high court ruled that Illinois was required 
to provide a poor defendant with a free 
transcript on appeal. Douglas v. Cali- 
fornia, supra, 372 U.S. 353, 83 S.Ct. 814, 9 

ing now* to the dffcnsos .i.tscrted. It may 
be that in tlic abstnict 'the difference in 
dollnra available does not necessarily ijro- 
duco a difference in tlie quality of edura- 
tion.* Hut thin ab.struct statement must 
give uiiy to proof to the L'ontrary in this 
ease." {Id, at p. 947.) 

SpcndinR differential!) of u|> to $130 
within n district were rliaractorizcd ns 
"HpeetnLUhir'* in Uohson v. Hansen, supra ^ 
2C9 F.Supp. 401. KcspoudinK to defcad- 
ants* claim thnt the vnrying expenditures 
did not reflt'Ct actual Cflurntionnl bpncfitn. 
the court rciilicd: "To a great extent 
* • * ilcfendnnt.<i' own evidence veri- 
fies tlint the comparative ppr pupil [o.x- 
t>enditures] do refer to actual educational 
advantasefl in the hl<;h-cost schools, ca* 
jiecially with resi>eet to the ciliber of the 
teaching staff/' {Id. nt p. dSS.) 

17. Justice HarliiD. disNCiiting in Oriffin, 
declftr^dt "Nor is this n case where the 
State's ovii artion ha.s iircvcntod a de« 
fendant from api>«««li"P' [Citations.] All 
that Illinois hna tlonc is tu fail to al- 
io vinte the eonsei^umccs o( differences 
in Of^jnoniie eireunistauecs that exist whol- 
ly opart from any atatt action. [Tar. J 
The Court thns hrdda that, nt least in 
thi^* an«a of eriniinnl appeals, the F>mnl 
Protet tion Claus;p imposes on the States 
on nffiriiinti\ e duty to lift the hundienps 
flowing from differences in economic cir- 
cumstnncca." (351 U.S. at p. 34, 7G S.Ct. 
at p. 598.) 
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L.Ed. 2d 811 ht'ld that an indif^cnt person 
has a riKht to court-appoinlcd counsel on 
appeal. 

Other cases dealing with the factor of 
w'C.ilth have held that a state may not im- 
pose on .in indigent certain payments which, 
although neutral on their face, may have 
a discriinmatory effect. In Harper v. Vir- 
ginia State Bd. of Elections, supra, 383 U. 
S. 663, 86 S.Ct. 1079, 16 L.Ed.2d 169, the 
high court struck do\vn a $1..';0 poll tax, not 
because its purpose was to deter indigents, 
from votinj^r but bccau«;e its result might be 
such. {id. at p. 666, fn. 3, 86 S.Ct. 1079.) 
We held in In re Antazo, supra, 3 Cal.3d 
100, 89 Cal.Rptr. 255, 473 r.2d 999 that 
a poor defendant was denied equal protec- 
tion of the laws if he was imprisoned sim- 
ply because he could not afford to pay u 
fine. (Accord, Tate v. Short, supra, 401 
U.S. o9.S, 91 S.Ct. 668, 2S L.Ed.2d 130; 
Williams v, Illinois, supra, 399 U.S. 235, 
90 S.Ct. 2018, 26 L.Ed.2d SS6;>8 sec Boddic 
V. Connecticut (1971) 401 U.S. 371, 91 S.Ct. 
780, 28 L.Ed.2d 113, discussed fn. 21, infra,) 
In summary, prior decisions have invalidat- 
ed classifications based on wealth even in 
the absence of a discriminatory motivation. 

[15] We turn now to defendants* relat- 
ed contention that the instant case involves 

18. Xuiiierouu ct\scn involving r.nei.il rlnssi- 
fitationn have rejected tlio tontftition tlmt 
IiurjHi.»«uful iliiicrimin.Ttion is n prcrwjuiHite 
to 4H{;ibtiii}iioK a violation of tlic cqub!) 
protwtion cljiuso. In Hob^m v. Unnscn., 
Jiup,-a, 260 K.Suiiii. 101, JqcIkc Skelly 
AVrijjlJt stated : "OrtliOilox cqujiI protce- 
tion ilocirioe ctin be ouoapsiilatcti in a, 
JIWrIc rule : KoVcrnmont action -which; 
\vitlioiit jiistifiention jmpoacs tinfiiu&l 
burdens or awiinls uacqiial benefits iff 
uncoiistitutionnl. The complfiiut that 
nnnlytirally no violution of olnnl protec- 
tion vests untojiH the )nrqu.nlities atom 
from a ilelibernt<'Iy Oiscriiiiiiiatory plan Is 
wimply fal.s-e. \Vliatever tlio law was 
once, it is a tr&tnmcnt to our mntoriog 
f-oneejit of eiiurtlity tli.n:. with the lielp 
of Supreme Court divisions in the l:i8t 
-U*L'n«le, ve nov^* firmly rccoRnlze that 
the arbitrary quality of thou^htlessne^ss 
can bo as UiKastruus aad tmf.nir to private 
rii;ht:i and the public interest 08 the per> 
versity of a willful schcnae. [Pnr.J Tbc- 



at most dc facto discrimination. We dt> 
agree. Indeed, we find the case unuii-i: 
in tlic extent to which governmental art;.' 
ij the cause of the wealth classificatinr.> 
The school funding scheme is mandated jr 
'r;%cry detail by the California Constituti,,-, 
and statutes. .Mthough private rcsideniul 
and comtnercin] patterns mny be partly re 
sponsible for the distribution of assrssc.! 
valuation throughout the state, such pat. 
terns are shaped and hardened by zoni.ijf 
ordinances and other governmental land- 
use controls which promote economic ex- 
clusivity. (Cf. San Krancisco Unified 
School Dist. V.Johnson (1971) 3Cal.3d93i;. 
956, 92 Cal.Rptr. 309, 4/9 P.2d 669.) Goy 
crnmental action drew the school district 
boundary lines, thus determining how mvxh 
local wealth each district would contain. 
(Cal.Const., art. IX, § 14; Ed.Code, § 1601 
ct: scq. ; Worthington School Dist. v. Eu- 
■ka School Dist. (1916) 173 Cal. 154, 156. 
P. 437; Hughcs v. Ewing (1892) 93 
C:.'-. 414, 417, 2S P. 1067; Mountain View 
VrHJn Pligh School Dist. of Santa Qara 
Cajudty v. City Council (1959) 168 Cal.App, 
2ai 89, 97. 335 P.2d 957.) Compared with 
Gr"'i(f{n and Douglas, for example, official 
i tiv/.ity has played a siRiiif leant role in 
c talJishing the economic classification) 
c .ir:cngcd in this action.'" 

rally, therefore. Puri-ly irrntional ia* 
^(]'^tllhtips even between two s<.>bouls ia a 
cultturally hotnogenL-ous, uniformly wbitf 
^iitmrb vuutU raido a real constitutional 
<ju»^stion."* (Fus. omitted.) {Jd. at !»• 
(.See also Hawkins v. Town of 
^Hh.tw. MisyiBsipin (5th Cir. 1971) -137 
F.2il VJSQ; Xorwnlk COUE v. Nor- 
waib Hcdeveloiinirnt A;;ency {'2^] Cir. 
V^Oi) 395 F.2<1 920. 931.) Xo reasoo 
nppenra to imixjsc a more striayt-nt ro- 
quireiuent where wealth ilLSfrimin.ntiou i< 
eh.Tri;ed. 

19. One commentator has OcscrilxMl «tatr 
involvement in hlUooI fintmrini; inequali- 
ties AS follutt's: "['rijc statesl have do- 
tcnninetl that there will he public cJm-ii- 
tion, L"olU*vtivcly finnuceil out of gi'Ui'rul 
taxes : tliey have cleteritdnril tlmt tl" 
collective finaavlnjr will not rest mainl.*^ 
on a state wi«lc tax base, but will be larpe* 
ly dectntralizcil to di<<tricts; th<»y bave 
composed the district boundaries, there- 
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I-'iiially, i-vCTi riSMiniiiii; arpuciulo tlMt dc- 
fciulants arc cni rr- ' iti their contention th.it 
rhe iiiftant discriin. tioii bascO on wealth 
IS nicTcly de f»cto, nnd not dc jiirO.^** J-uch 
(liscrinnnation cannot he justified hy aiu'tl' 
opy to dc facto racial segregation. Al- 
though the IJnitfd States Supreme Court 
has not yet ruled o\x the cotistitntionality 
of d(- f^cto raeial segregation, this 'court 
ei}:ht years ago held snch f^cgregation in- 
valid, and declared thai school hoards 
should take affirmative step?- to alleviate 
rarial imha lance, however t:r:aled. Tjack- 
sou V. Pasailcna City School Dist. (1963) 
5«> Cal.3d 876, SSI. 31 Cal.Rptr. 606. 3S3 
PJd 87S: San IVancisco Unified School 
Dist. V. Johnson, supra, ^ Cal,3d 937, '92 
Cal.Rptr. 309. A79 P.2d 669.) Consequently, 
any discrimination based on wealth can 
hardly he vindicated by reference to de 
facto racial se^r'-r uion, which we have al- 
ready condi;:'!!- .1 III sum, we arc of ihc 
view that the uiv. .jI financing system clis> 
criminates on Ijisis of the wealth csf a 
district and its nestderit."?, 

B 

Education ..ij .. Fundamental Interest 
But pl.-iiiith":U' *-i;ua! protection attack on 
the fiscal syL..i:m..r:us additional dimen- 
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r.2j u\\ 

sion. Thry assert that the systeni nut only 
draws lines on ihc hasis of wi'alih but that 
it "touches upon," indeec' ha^- a direct antl 
isigniftcant impact upon, a "fvni'lamcntal 
interest," namely educauon, It is urgi-d 
that these two grounds, particularly in 
combination, efti'hlish a demonstrable de- 
nial of equal protection of the laws. To 
this phase of the argument wc now turn o»ir 
attention. 

Until the present time wealth classifica- 
tions have been invalidated only in conjunc- 
tion with a limited nintiher of fniulamL-utal 
interests — rights of defendants in criminal 
cases {Griffin; Dour/I'as; WiUiants; Tate; 
Aittazo) and voting rights {Harder; Cipri- 
ano V. City Houma (1969) 395 U.S. 701. 
89 S.Ct. IS97, 23 L-i:d.2d 647: Kramer v. 
Union School Uistiict (1%9) 395 U.S 
621, 89 S.Ct. 2:. L.Ed.2d 583; cf. Mc- 

Donald V. Hoard o"* Elect; -ins). ^' Plain- 
tiffs' contrujtiot' — th:it educ£.:iQn is a funda- 
mental imtrCGt -which may nvit be condition- 
ed on wcralth — is not sup... or ted by any 
direct authcD.-ii/.-- 

[16] We, therefore, bogtr: by examining 
the indispensable role which 'jLioication plays 
in the modern industrial str4a<'.. This rok, 
we believe, .has two sign- 'i-..nt aspects : 
first, education is a major , '?crminant of 



by <Ictcrniin:Lii]^ \wu-!ijtli distribution fliuonjr 
districts; ui :.«> »Juing. they bnvt not 
only .sorii'iii C'lrj'.-jtiDn-consuTpinji hou'^o- 
holils into j:ruui r .('f witlyly vnryinj: awr- 
nRC u-euhh. hni ihcy h.nve sorted non- 
^clioobosinj: tav:-.;iycr.s — houschotils niul 
othcru — quitf utugunlly anioup iHstrjcK; 
Atul they linve rj-i:\«lc edueation compul- 
sory." lri« fonclu'ion \n that *'t««]t:Uc in- 
vulVHiHMit nni! rr.sixuLsibility are iinli.sj»ut;i- 
blc." (Mie)iihn.nii, .»i</>ra, S3 liurvJ,. 
Rev. 7. 50. 4S.) 

20. \W recently pointed out the diffieulty 
of cntcKuriy.iiiK racial .seprf itittion an ci- 
ther de fai-to or «lc jure. (San KrrjQciHco 
t-'nifi-cd Seliool Eiisi. v. .Tohnsun, Aui>r(t, 
3 Cnia*! ftfi7. <?r.0-0r>7. 92 Cftl.rtptr. 300. 
470 P.lid COO.) We tliink the J<.imc ren- 
.•Mjnlnp npiiliox to cln^sificnttons bnsrj ou 
wfulth. Consoiiiicmly. we decline to ni* 
tach an overs iniplit'ie<l lr.b<'l to the com- 
plex cohtiKur:ition oC public- ond |irivatc 
decj«ioas vhirh has resulted in tbi^ iirL««<ont 
fclb>catton of edueatiounl fun<l«. 



21 . But in Rixtilie v. ConnKtt'ii ut. aujira, 
401 Ij.S. 371, 91 S.Ct. T.s-O. ^j-; I..Ka.2d 
113, the Supri'nib Court hold' ^- niU poverty 
canuut constitutioiudly b;ir * iudividnitl 
seeking n divorce from ncct^f;: :o the civil 
court.s. r^ilnK a dut proceKs. ruihcr thnu 
on equal pruteelion. ration;ilc. the court 
ruled thtic an iniligoQt couhl not be re- 
quired to pny court foes .njul costs for 
Hervire of iiro«"'C!<s an a pru>rontlii ion to 
commeitoing a tUvorce action. 

27. In Shnpiro v. Thompson 304 
U.S. 61S. Hi) aXt. 1322. L.Kil^d 0(K). 
in which the Supreme Court invaUdntpd 
Ktiite niiniiiiuui residence requirrnifUts for 
welfare benefits, the hi^U ttnirt itiili<-:itei]. 
in dictuiu. that (-crtnia wealth disrriroinn* 
tion in the nrca <»f eilncntion uuubl Uc nn« 
cun.itilutionnl : "We rec'Oxnizc thul a 
State has n valid inierrit in prrscrvinjt 
tlu' fiscnl iute;;Tiiy of it« proffrains. It 
nmy l-Kiilmtitcly nttenn»t to liaiit iia ex* 
X>endtuircs. wlictlipr for public nM.-^biinacc. 
pnblic edurotion, or any other prosmm. 
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an individiLiTs chances for economic and 
social 5nccciS in our compttitive society; 
second, education is a vmiqiic influence on 
a child's development as a citizen and his 
participation in political and conimnnity life. 
"[TJhc pivotal position of education to suc- 
cess in American society and its essential 
role in opening np to the individnal the 
central experiences of our culture U*nd it 
an importance that is \jnt5cniablc." (Note, 
Development iu the Law— Equal Protection 
(1969) S2 Harv.L.Rcv. 1065, 1129.) Tims, 
education is the lifeline of both the individ- 
ual and society. 

The fundamental impo lance of educa- 
tion has been recognized :i)i other contexts 
by the United States Sun>rcmc Court and 
by this court. These decisions — while not 
legally controlling on the exact issue before 
us— arc persuasive in their accurate factnnl 
description of the significar^cc of learning.-^ 

The classic expression jf this positioni 
came in Brown v. Hoarnl of EducAtiop 

But n Slatp mny not awmiilinh ghcIi o 
purpOKC by invidious distinPtionq be- 
t»*e€n eloNscs of its titiKpnn. It could 
not» for exnniplc, reduce oxpentlitures for 
vdurattua by bnrrinK indigent ehiblren 
from its Krh(X)I«»." {fd. nt p. (i33. SO 
S.Ct. nt p. 13.'U).) Although the hitjh 
court rcferr»'d to nctun) extlusjor* from 
RChool, rather than discrirninutjon in ex- 
IXMiiliturcs for cOuration, we think the 
constitutional i)rlDei))]r> in the snme. (Sre 
fn, 24, and nccoiniinnring text.) 

A federal Court of Appeals hna niso 
held ihnt education is nrffiunhly a fitndsi* 
mcnt.nl iutirest. Id liar)rrnve v. >ri*Kin- 
ncy (5tli Cir. I0G9) ^13 K.2tl 020, the 
Fifth Circuit rule th:ic a throc«j»Jt;e 'lis. 
triet court nxwt be ocnvened to" fonsi«ler 
the constitutionnlity of a Florida statute 
which limited the local propertj' tn-x rat^ 
^'hich a county fonhl lev.v in raising 
Bchool revenue. Plnintiffs contended that 
the statute violnted th« equal protection 
clause ht'^ausc it nllowetl couQties with 
a high per>pni>il asi-sossed v.nluation to 
raise much more Icnl revenue thnn coiin- 
tios with smaller tnx bases- The court 
ntntecl: "T)ic equal protection nritunient 
advanced bv phtiutiffs j.s the crux of the 
case. Xotin^; that lines drawn on wealth 
are suspect [fn. omittodl and ihnt we arc 
bere tlcaling with 5otcrcstg whhh inay 
well be deemed fuudnmcatal, [fn. mntttcdj 
we cannot say that there in uo rvasou- 
ably arguable theory of equal protection 



(1954) ZA7 U.S. 4S3. 74 S.Ct. rvS6. l.IM. 
87.^, which invalidated dc jure sc;!rei»aii<;!\ 
by race in pviblic schools. The hi^h court 
declared: "Today, education is perhaps the 
must important function of state and local 
^vcrnuients. Compulsory school attend- 
ance laws and the great expenduures for 
editcatioii both demonstrate our recognition 
of the importance of education to our 
democratic society. It is required in the 
performance of our most basic pnblic re- 
sponsibilities, even service in the armed 
forces. It is the very foundatiun of p»«>3 
citizenship. Today it is a principal inf^rrj- 
ment in awakening the child to cultr.ral 
values, in preparing him for later pre'irs. 
sional trainiuiir, and in helping him to adj-jst 
normally to hiis environment. In these days, 
it is doubtful " hat any child may ri.*:L;;onably 
bt?; expected tc succeed in Hfc if he is dcnirtil 
xhc opportuiuuy of an educatiun. Snch ^an 
opportimity, voherc the state has underu-Urn 
to provide it, 's a right which must be m-'i^^'e 

whif'h would support a dectsioii in favor 
of tho plaintifffi. [Citations.]** (Jd. ot 
p. 31M.) 

On rA^ninnd. a three-judge court held 
tho statute uneonstitiitionnl because there 
was no rniional basis for the dimcrimina- 
tory effect which it had in iwor couutl&«. 
flnvin? iDvalTftnrd the statute under the 
tradititmnl niuHl protectiou test, the rourt 
declined to f-on.qider plninttff^* i^ontentton 
that cdut-niion wnsj a fundamental in- 
tcrcsr, req^iiit;ng aiipH«'ntian of the "strirt 
Rcnitiuv*" ■■.'qunl pmtecliou Ktautl.inl. 
(Harfirs- 4 v. Kirk, :rupr(U, UliJ KSupp. 
044.) ■ n appeal, the Supreme Court 
vacated iIih rlistrict court's decision on 
other K^tmnds. but indicated that on re- 
mand the luwer cf.iirt should thorouRhlT 
e.\plorc tlie equal Itrotcciion issue. (*\»- 
kew v. Uart;rave (11)71) 401 C.S. 470* 
91 S.Ct. SoO, 2S L.Ed.2d 196.) ♦ 

23. Defendants contend that tli'V.*? cases nr* 
not of prcvedentinl value because they «lo 
not consider #Hliica» a in the *t>utcxt of 
wealth diMt-ntni nation, but merely in tfae 
context of r.icial sc;;rcKntion or total ex- 
clusion from school. \Ve rewsni'''^ this 
distiuetion. but ('unui»t agree with di*' 
fendnntii* couelusion. Our quotation of 
these cases Is not intended to siiKKest that 
they control the lejjal result which we 
reach here, but fthnply that they do- 
Questly express the crucinl iniportaacc i»f 
education. 
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fill- Bf. i'-T 

.iv:i:!:i»iK' In al! on ct|iial tt-rini." {lit ;«t p. 
71 S.Ci. a I p. 691.) 
The twin tlicincci of the iniportaiiec of 
r.li;t-:itioii to the uulividiiul and to socidy 
h.r. k.- rc'Mirrrd in niiincrons H(cisions ui tlus 
an.xt. Mo5t recently in San Krnncisco 
i;:v:fjo<l School D'.ft. V. Johnsntv ,utftO, ^ 
t .ii. >si 937. 92 O.l.Rptv. .Vj9, A79 P.2d 
ul-Tc WO considered the v.ilidity of an anti- 
i ."K statute, we ohsti vcd, "Unequal cd\i- 
cii: jj^, then, lends to iincqi:al joh oppcrtuni- 
disparate income, mid handi.riippeil 
/i lity to particips-.c in the social, ciultural, 
^\:\ jt'Cililical activity ci our society." {Id. 
a? I'. -950, 92 Cal.Rptr. at p. 316, 479 P.2d 
r. 076.) Similarly, n Jackson v. Pasii- 

"i City School Disu., Jn/>ra. 59 Cal.2d 
F; 31 Cal.Rpir. 6C6, 382 P,2d 87S, u'hich 
r. . a claim that sclnnol districts had been 
f:< "rymandcred to avoid inlcpralion, this 
cci . It said; "In view ci the importance of 
c(! :atio:i to society ar.d to the individlial 

.'I, the opportunity to receive the school- 
lurnishcd by the state must be made 

ijlablc to all on an e(|ual basis.*' {Id. at 
r sso, 31 Cal.Rptr. at p. 609, 382 l\2d at 
p. m.) 

^Vhcn children livinp in remote areas 
■'light an action to compel local school 
:. . :horitics to furnish thcni bus transporta- 
I iMi to class, we stated: ""We indulge in no 
'S^. pcrlfolc to assert thM society has a com- 
pcMinj^ interest in affording children an 
opportunity to attend school. This was 
evidenced more than three centuries ago, 
\^-hcji Massachusetts provided the first pub- 
lic school system in 16J7, [Citation.] And 
today an cdiicntion has become the sine qua 

2A. Cf. Rcvnol.h v. Sima (3nW) 377 U.S. 
^ti. 0Gl»-5<;:i. 81 S.Ct. 13(12. 13S2. 12 
I..K<1.LM Sm;. \Ll>cre the Supttme Court 
u<?j<crtcd thnt t\ic rlrUt to vote in im- 
Iinirol not only when n q»ialificd In- 
dividvinl 5s hiirri-il from votinj:. but nl.io 
vliru tJif inipnct of lit-, hiillot in diniin- 
ijifipil \ty untsiital I'U-rtornI npl^ortiontnent : 
••Jt ft)iiM hnnllj- h" i:aMiKQi(I iliot n caxi- 
Rtitutiori.'d ohiiru liail l»ccn nsstTtrd by tin 
nllopntion thnt rcrtain othrrwirte qiialiticd 
votfTH hod Ix'cn cm t rely prohibUetl from 
votinij f.ir nienibvrs of tlirir state Ic^Isln- 
ture. And. tf a Stnir rIioviM provMo that 
the votes of ehixc^iii in one part of the 

487 P.2(*— 7«9»,i 



V. PIUEST. Ciil 1257 

«<!n of uv.-fiil CNistis.Cf. • • • In lipht 
of the p .Ithc intt-TCst in cuM^crvinj; the 
rcsoiirft' ■ f yo\nij: niirjl-^, wc must utisyin' 
p;i:hclic:i/i c\:nnino any actioji <if a pviMtc 
body -I has the effect of dtprivint: 

chililrcn ol the appf)rtnnity U) otit.iMi an 
Cfhic.ntini:.," (Fn. omitted.) (Maiijarcs v. 
Newton 64 Cal.2d 36.^. 375-370, 49 

Cain^pir. :W»5, 812, 411 r.2d 901. 90S.) 

Amcl tnng before these last memroncd 
eases, im Pi'iper v. Kij: Pine School J)ist.. 
suf r.i, 19^ Cal. 661. 226 1>. 926. where an 
Inifji.ian ^t^tII sought :o attend state public 
sclrtaols vol- dccl?.r«d; "[T]he ccznmon 
schools , doorways opening' into cham- 
bers of '^:icncc, art. and the learned pro- 
fessions, as well as into fields ot inc.istrial 
and com:mcrcial acriviiics. Opportunities 
for sccurrinfT employment arc often more 
or less dcupcndcnl itpon the rating which a 
youth, £^ n pupil of onr public institutions, 
has rceci.".'cd in his school work. These are 
rights and privileges that cannot be d-nicd." 
{Id. at p. 673, 226 P. at p. 930; sec also 
Ward xi (Flood <1874) 4S Cal. 36.) Al- 
though .Mi.jnjarcs and Piper involved actual 
cxclr:^miitjrom the public schools, surely the 
right ail education today means more 
than ^-crccss to a classroom." (See Horo- 
witz i^; .Xcitring, rApra, 15 U.CL.A. L.Rtv. 
787, HUL) 

It is illuminating to compare in impor- 
, tauec the right to an education with the 
rights of defendants in criminal cases and 
the right to vote— two "fundamental inter- 
e.^^ts*' which the Supreme Court has already 
protected against discrimination based on 
wealth. Although an individuafs interest 

State sJiouU bo jriven two times, or five 
times, or 10 times tlic weight oE votes of 
citiTsens in another part of the State, it 
could hardly be contcndM that the riuht 
to vote of those residing in the disfovored 
firens had not been rffcftivcly diluted. 

• • • Of *x>un<e. the effeet Af state 
legialrxtive distrlrtinj: schemes vbieh give 
the -siinie numbiT of rt'|»res<»ntntive« to un- 
equal n-.imLer.i of constituents is identSeul. 

• • • One must bo ever nwnrc thnt 
the Constitution forbida •aophifiti(-nted a.s 
well ns «imple-aiindo*l modes of discrimi- 
nation.' (Citation. ]•• (Fn. omitted.) 
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in his freedom is unique, v'c think that from 
a laTK''" perspective, cd^-'^ation may have 
far greater social iigrr :i' than a free 
,rari5cript or a rouri . jicd lawyer. 
•'[E]ducation not only ivu'fccis directly a 
vasiJy prcater number of persons than the 
criminal la\\.^ but it affcc s them in wuys 
which — to the state — have enormous and 
much more varied signifies ncc. Aside from 
rcducin?; the crime rate ('iii<! inverse rela- 
tion, is ^tronjj), education siso supports each 
and cvt'ry other value of a democratic soci- 
ety — participation, Communication, and so- 
cial mobility, to name but a few." (Fn. 
omitted.) (Coons, Clunc ^ Sugarman, su- 
pra, S7 Cal.L.Rcv. 305, 362^3^.) 

The analogy between c-:iucation and vot- 
ing is rnuch more direct: both are crucial 
to participation in, and the functioning of, 
a democracy. Voting has been regarded as 
a fuPtianiental right because it is "preserva- 
tive of other basic civil ar.d political rights 
• • (Reynolds v. Sims, supra, Z77 

U.S. 533, 562, S-i S.Ct. 1362. 1381. 12 L.Ed. 
2d 506; see Yick Wo v. Hopkins (IS86) 
118 U.S. 356, 370, 6 S.O. 1064, 30 L.Ed. 
220.) The drafters of the California Con- 
stitution used this same rationale— indeed, 
almost identical language — in cjtprcssing 
the importance of education. Article IX, 
Section 1 provides: "A general diffusion 
of knowledge and intcUig'^nce being essen- 
tial to the preservation of the rights and 
liberties of the people, the Legislature shall 
encourage by all suitable means the promo- 
tion of intellectual, scicniific, moral, and 
agricultural improvement." (Sec also Piper 
V, Big Pine School Dist, supra, lOS Cal. 

25, Tbe scTicitive interplay between rduca* 
tioo nnd the clirrishcd t'^rst AmeDtlmcnt 
rifbt of free Rpecch hn» .iIko rcccivrd 
recOKnition by Hie fnited statcit Su- 
preme Court. In Shelton t. Tucker 
(lOCO) 31^4 L'.S. 479, SI S.Ct. 247. 5 
r^.KJ.2d 2.11. the court dMarcd: *'The 
vigilfln-i jtrotcction of c«nKti(utioiml frcc- 
Jorn9 Is nowliore more vitnl tbnn in the 
eomru"nlty of AJiK'ticnn schools.'* (I'i- 
ftt V' '^^''. Sl S.Ct. nt I). 251.) Siiniliirly, 
tlic court ol)^orvc<l in ICeyisliinn v. Uonrd 
of UcKcnts (lOtiT) 3S3 CS, CSD, .S7 S.Ct, 
C75. 17 L.K.I.Sd ii29: "The classroom 
jg peculiarly the ^market plnco of iOens.* 
The ^'ation's future tlrponda upon Ic^idcrs 
trailed through wide exposure to fn] ro- 



664. 668. 226 P. 926. ) At a minimum. 
cation makes more meaningful the ci>«.: . 
of a ballot. .^Iorc significantly, it isl»;^r.. 
to provide the understanding of, and thr 
interest in, public issues which are the 
to involvement in other civic and poluica. 
activities. 

The need for an educated populace i\. 
sumcs greater importance as the prohl^r^^ 
of our diverse society become incrcasir;;' 
ly complex The United States Suprer? 
Court has repeatedly r^ognizcd the role of 
public education as a unifying social force 
and the basic tool for shaping democratic 
values. The public school has been terrrH 
"the most powerful agency for promoi;:::^ 
cohesion among a heterogeneous dccri>- 
cratic people • * • at once the syrr'-ol 
of our democracy and the most pervasive 
means for pronioting our common destiny.^ 
(People of Slaitic of 111. ex rcL McCollum v. 
Board of Education (1948) 333 U.S. 203. 
216, 231, 68 S.Ct. 461, 468, 475, 92 L.Ed 
649 (Frankfurter^ ]., concurring),) In .Xb- 
ington School Dist. v. Schempp (1963) 374 
U.S. 203, 83 S.Ct. 1560, 10 L.Ed.2d 844, it 
was said that "Americans regard the public 
schools as a most vital civic institution fo: 
the preservation of a democratic system of 
government." (Jd. at p. 230, 83 S.Ct. at 
p. 1576; Brennan, J., concurring.)** 

We are convinced that the distinctive and 
priceless function of education in our so- 
ciety warrants, indeed compels, our treat- 
ing it as a "fundamental interest."** 

First, education is essential in maintain- 
ing what several commentators have tcm- 

bust excli,iDf(e of itleaa • • (Id, 
nt p. 003. &T S.Ct. at p. (Soe also 

Tinker v. Dcs Moinca School Dist. (19C0) 
393 U.JS. 50J, 512. bO S.Ct. 733, 21 L,.K.l 
2d 731 : Epiwri^on v. .\rknnsns (\OGS) 
303 U.S. 07, S3 S.Ct. 2CG. 21 L.Eil.iM 
228.) 

26. The uniqucQcss of c<lucAtioD wns re- 
cently strtKsed by the Vnitinl Stflte^ 
SSupn-mo Court in PnlnuT \. Thompson 
(lfl71) 403 U.S. 217. 01 S.CU 19-10. 2iJ 
I.JEd.2d 43:^. where Use cotsrt upheld the 
right of Jackson. Missis'^ippi to i-Iosc ii.i 
niuuiciiial swimming pools rnthcr tlsnn op- 
erate then on an integrated basis. Dis- 
tinguish. 'nj; on earlier i:Juprcu]e Court de- 
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"Not every 
call ui>on tlic fm* 
police hi ar. 
few are 0:1 \vc'li;ir 



SERRAKO 
c'ltc 4S'; 

V' _;n4;cj ac>'"- -that i^, 
.1.: lis fiiii>ortiinity t<» 
:v. iht- <:conr/iijic i-.*;ir- 
^li.tiiv.-intnpcd ^i.ick- 
iir* yuililic sohf'oN 
. ^ht 3mpc for rntry 
Tiito thr nuiii- 
:icty=' 
■ ur.ivcrsaHy rflcvjini. 
ijnik it ncccsfirry to 
iri:tinc:it or c\-cn the 
lifetime. Re1.iti\'cly 
rvi.ry person, how 
ever, hfi'cfits from ;jd:ication • • 
(Fn- omitted.) (Ccuus, Clutic & Sugar* 
nun. snf>ra, 57 CraLL-Rcv. at p. 388.) 

Third, public ccr.rcation coiitinncs over, a 
lengthy period of life — between 10 ."nd 13 
years. Few cit^v-;}- p'overnniciit services 
have such sustrtir.L 'J, rivunsivc contact with 
the recipient. 

Fourth, cditealvi n -r, unmatched in the 
extent to which iiiuliJs the personality of 
the youth of society. 'v\'hilc police and fire 
protection, garlssL' collection and street 
lights arc eRsenti;Jly neutral in their effect 
on the indivitliul psyche, puhlic education 
actively attempts Xc ' hapc a child's personal 
development in a Tr.atincr chosen not by the 
chill! or his parents but by the stale. 

eisioii wliinli rcfiiseil £0 i>crmit the elos- 
iiig of nrhiKih to nvoi(J ile^eKrepation, tl»e 
court stntPiI: "Of course tlint e.i.<<c did 
not involve wnimmitijf pools but rntliT 
public schwls, mi pnteri-iriMC wq luivc dc- 
arribcd as '|»erlinps the nnj.«t tmt>nrt:int 
function of stnto niid lcH*al Kflvernnicuts.' 
P ro wn V. H o.ird of K» I u«';i i Inn . n itpra , 
3J7 r.S. [l.-vJ] nt 4fi3. 74 S.Ct. [GMJ) at 
GOI/' (Id. nt j». 2-Jl, 01 S.Ci. Qt II. 1913. 
fn. (1.) Tht.H theme una eohfHjd iu the 
concurring opinion ut Jufiiico BInrkmun. 
wlio wrote: 'The t>ooIs arc tint i«.irt of 
the eity'8 ciliJontJoiiJil nvstem. Tlu*j* ere 
a foiiernl n>Uhi<-ip.il servlcr of the liipc* 
to-lmvo but not esii»»niinl varictj*. nnd they 
nrt* a M-rvire, i»crhnt«,>* a luxury, not en- 
joyed by many cotnnutiiiries." (/J, nt p. 
21»0. 91 l^.Ci. nt p. lan.) 
27. In thi^ I'ontctl, wr find |>or»u«stv*» tin-' 
followins pn?isn;:v frotn llobHim v. Ilnn- 
Bcii. supra, 200 ^ol, whiih luld. 

itilpr nlin, that hiRhor pcr-ptiiiil expondi- 
turps is pfcdoniin.-intly wliiie hchools tbon 
io black acliools in thft l)istrict of C'jiuni- 
bta dcprivi-d "the I,>istricf« XcRro nnd 
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(Coons, Cli!' 
I..Kt V. at p. 
srlnKil «s 111- 
tcaelv 'tu 
a siK n-'i^i" 
the siuilifnl'- 

-"■nyally, ^Hm- 
tliC stale I'::! 
m the reqn;iCT 
by nf>s;[;nn"rnt 
school. .Mtll'M 
ents has tlr: 
school, this h ■ 
the indipti;;;, 
suggested Tlf5.1t 

tikes .'' tl:KC,cc 
plcte ■■ .1; 
years." (• 
pra, 57 Cal.-^.li 
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Sit^'.^rmaii, suf<ro, .'^ Cal. 
■'[TU^c iiifhi* iicf ih«- 

fllU • \u >SV S\'C:i i ' I. i:? 

it.' child; il .ih'. li."!'' 
M . pl.iy in sh»\p:i'v: 
, !:c>;:..il ajid ps> el;;oh -i^ir^d 
■ V. 1 1.iii<en. .tu,' V ;, 260 

' ,n is {>o inipnvt,irr-t that 
il cornpulsury- ri.^t orly 
.1 0/ .ittcndiinco al50 
a f-.Mrricu!?.r district and 
il child of wcaUhy pnr- 
vjuriy to attend a private 
im seldom availa:)lc to 
r-ns context, it lias been 
chil i of the poor ;j^si|;ni- 
n:i ;infcrior state school 
;':::icin of a pri50::3cr. Com* 
n :num sentence 01 12 
Clnnc &- Sugarman, SH' 
.It p. 38S.) 



The Firr.r;r.r-ir.i) Sys:cm ts Not Ncc- 
cssivry ij Accomplish a Com- 
pciling State Interest 

[17] \V- n-Av reach the final step in the 
application of i!ic "strict scnitiny" equal 
protection fJiand.ird — the dctertnination of 

f>oor publii- frciiool children of their riplit 
to cqinil rdi'-:!^ioti:il opportun ity with 
tVp Districi'K ' itc nnd n>ore affhient 
public scliool vhii'lrm." {Id. nt p. 

"If tlir situatinn were one invoKinK rft' 
cial tmbulnniT but in guiiie fnrflity oilier 
tluiii tltc pithlii' Mcliools, or unp«j«^l cdiit-a' 
tional opportunity but wjtliout utiy .NVpro 
or iKJverty nspcftst (c. p.. uiicquiil 8rli<»oI.*j 
nil -withlTi an econoniicnlly liotnogpnooti.-i 
white suburb), it niiplit bf pardonntk' to 
upliold tlip prftfli'-c on it minininl .slif^^ hiff 
of riitioii.ll bnsis. Hut tlic fusion of those 
two floniiMitj* in Jc facto ac(;ri'»:;ition in 
public srltuol.H irresistibly rnlls fur addi- 
tionnl justifimtion. "What supfxjrta tliis 
cflil is • • • tli«» dfpret: to which the 
IK>Qr and the Xccro intisl ndy on tlit? iMib 
lie 8<-liortlM ill rr}»ruin;; th<rm3elvt'-< fri>ni 
tlieir depressed tulturnt nnd economic con- 
dition • ^ (/(/. at p. TjOS.) Al- 
though we rcilize that the instjint vase 
does not prciieiit the rnoinl nf poets pn*«ent 
in JIoh.ion, wc find cumpcUinK tbnt dr- 
ci.Hton'a df^sc&sinent of ttic inijiortuut noctal 
role of the I>ub1ic schools. 
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wliirthcr the California school financing 
systiem, as presently structured, is neces- 
sary to achieve a compelling state interest. 

The state interest which defendants ad- 
vsjticc in support ot flhe current fiscal 
scheme is California's p^iilicy "to strengthen 
and encourage local responsibility for con- 
trol of public cd*,Kation.** (Ed. Code, § 
17300.) We rttcul feparaiely the two pos- 
Si:)blc aspects o'J this goal: first, tlic grant- 
ing to local districts of effective dec-sion- 
making power over the administratiojn of 
their schools; and second, the pron:.otion 
of local fiscal control over the smount of 
money to be spent on education. 

Thr individual district may well \>c in 
the best position to decide whom to hire, 
how to schedule its educational offvTings, 
and a host of other matters whicli are 
cither of significant local impact or of Mich 
a detailed nature as to require decentral- 
ized determination. But even assuming ar- 
guendo that local administrative control 
may be a compelling state interest, the pres- 
ent financial system cannot be considered 
necessary to further this interest. \"o mat- 
ter how Uhc state decides to finance its 
system of ipublic education, it can still leave 
this decision-making power in the hands of 
local districts. 

The other asserted policy interest is that 
of allowing a local district to chouse how 
much it wishes to spend on the education of 
its children. Defendants argue: "[I]^^ '^'le 
district raiscis a lesser amount pw p"nipil 
than another district, this is a matter of 
choice and preference of the individual dis- 
trict and reflects the individual desire for 
lower taxes rather than an C3(pandcd edu- 
cational program, or may reflect a greater 
interest within that district in such other 
services that are supported by local prop- 
erty taxes as, for ejcample, police and fire 
protection or hospital services." 

We need not decide whether such decen- 
tralized financial decision-making is a com- 
pelling state interest, since under the pres- 
ent financing system, such fiscal freewill 



is a cruel illusion for the poor vchoo! ,i' 
tricts. We cannot agree that Paldwin 
residents care less about education iIni. 
these in Beverly Hills solely bcciusi* 
win Park spends less than ^600 per *;h 
while Beverly Hills spends oVcr 
As defendants ihcmselvcs recognize^ pc 
haps the most accurate reflection of a con' 
munity's commitment to ctlucation is tin- 
rate at which its citizens are willing to 
themselves to support their schools. Ytr: 
by that standard, lialdwin Park shcuWl l;- 
deemed far more devoted to learning than 
Beverly Hilh, for Baldwin Park citixcni 
levied a school tax of well over $5 pn 
$100 of assessed valuation, while residents 
of Beverly Hills paid only slightly more 
than $2. 

In summary, so long as the assessed 
valuation within a district's boundaries i? 
a major determinant of how much it can 
spend for its schools, only a district with 
a large tax base will be truly able to decide 
how much it renlly cares about education. 
The poor district cannot freely choose to 
tax itself into an excellence which its tax 
rolls cannot provide. Far from being nee- 
essary to promote local fiscal choice, the 
present financing system actually deprives 
the less wealthy districts of that option. 

It is convenient at this point to dispose 
of two final arguments advanced by dc« 
fend.ints. Tbcy assert, first, that terri- 
torial uniformity in respect to the present 
financing system is not constitutionally re- 
quired; and secondly, that if under an 
equal protection mandate relative wealth 
may not determine die quality of public 
education, the same rule must be applied 
to all tax-supported public services. 

[18] In support of their first argument, 
defendants cite Sal.-burg v. Maryland 
(1954) 3-J6 U.S. 545, 74 S.Ct. 2S0, 98 UEd. 
281 and Board of Education v. Watson, 
supra, 63 Cal.2d 829, 4S Cal.Rptr. 4S1, 409 
P.2d 4€1. Wc do not find these decisions 
apposite in the present context, for neither 
of thcin involved the basic constitutional 
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.!itcTcst<; hori- ;u isrAic.*" U'e think thnt two 
Imcs of trciiil decision*- havu iinlit;itcd llr.il 
whcTv fntidiiincnt.il rights or sni^pcct clas- 
MiiCattont^ :irc s.takc, a state's j;ciicral 
tri-ftlMTii lo iIi.-.LTvniinntc on a prot»r.iphical 
li.i^K will bv si<;!iific;intly ciirtailal hy tlie 
protection cUusc. (Sec Horowitz A: 
Ncuriiitr, sn/ja, 15 U.C.L.A. L.Kev. "87.) 

Thi* firsi Rroiip of precedents consists of 
ihf scliaal cliwinp cases, in which the Sti- 
prcnic Court has invaliilaied efforts to shut 
schools in one fiart of a state while Siihools 
n\ other arc;!?; continued to operate. In 
Grtffin v. Coimly School Board (\9CA) 
L'.S. 2Ifi. 84 S,c'i. 1226, 12 L.Ed.2d 25G the 
court stated: "A State, of cotirsc, has a 
wide discrcUon in deciding whether law's 
shall operate statewide or shall operate 
only in certain counties, the leg-islature 
'having in nniid ihc needs and desires of 
each.' Salsburp v. Maryland, sttpm, 346 
U.S., at 553, 7 \ S.Ci.. at 2&4. * • * Ruf 
the record in the present case could not be 
clearer that I'rince Edward's public schools 
were closed • • • for one rcai^on, and 
one reason only: to ensure ♦ • • that 
white and colored children in Prince Ed- 
ward County would not, under any cir- 
cumstances, go 10 the same school, WTiat- 
cvcr nonracial grounds Ksight support a 
State's allowini; a county to abandon public 
schools, the object must be a constitutional 
one • • {Id, at p. 231, 84 S.Ct. at 

p. 1233.) 

Similarly, Hall v. St. Helena Parish 
School Board (E.D.La.l96n 197 F.Sitpp. 
649. affd. mem. (1962) 368 U.S. 515, 82 
S.Ct. 529, 7 L.Ed.2d 521 held that a statute 
pcrmidtinp a local district faced with in- 

38. Sat.\burif U|ilirl(l a ^^ary1nli•l xttltute 
^"liich uUftwoiI illrgallj' 9i*izi'd c\'i<'l^nce to 
be ailniitfwl in g.tmbiing r>rosccutitc».9 in 
one counly. vhilo barring use of .such evi* 
deoc»? eNcwlicrtj in the ^titto. l^nt wItcD 
Sainbury was cleri«lctl, tho F'onrili nn<l 
t'ourteenth ArunnlmcKts Imd tioi Vpt been 
intcrprctC'l to itroliihil llie ndmisstou ot 
unlrt\vfL)1> iiru'^ureil eviil<>n0c in state 
irinl«. (M/ipp v. Ohio <lt)Gl) 307 T*.S. 
«43. SI S.Ct. iaS4. G l..Kd.LM UiSl.) 
Cc-njteqtirntly. the Supreme Court in 
''vt.tburff trrntcil the Maryl:iml stMtutn o.n 
•imply eKtnblishinK Q rule of evidence. 
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tepration to cIusl* tt-^ schools was constitu- 
tionally del'ectivc, not inrrejy U'taiisc i»f itb 
racial ei)iisecjn(. ncvs : "More j:ciU'rnlly^ the 
Act IS a.s;;ailaMc liccausc its application w 
OWL' p.Trish, while the slate provide.- puMiC 
schools elsewhere, \sonld unfairly discrini- 
inatf against the re>idents of that paiisli, 
irrespective of race. • * • [A]h?ent a 
reasonable basis for so classifying, a state 
cannot close the jniUlic schools in onr area 
while, at the same time, it maintains schools 
elsewhere with public funds," (Kn. omit- 
ted.) (Id. at pp. 651. 

The ffcU couit .•specifically distinj^uislied 
SaUburg stating t "The holding of Sals- 
burp V. State of Maryland permitting the 
state to treat differently, for different lo- 
calities, the rule against adin:5?ibility of 
illegally obtained evidence no longer ob- 
tains in view of Mapp v. Obio, 36" U.S. 
643. 81 S.Ct. I6S4 [6 L.Kd.2d lOSI]. Ac- 
cordingly, reliance on that decision for the 
proposition that there is no constitutional 
inhibition to geographic discrimination in 
the area of civil rights is misplaced. • * 
[T]he Court [in SaUburg] emphasized that 
the matter was purely 'procedural' and 'lo- 
cal.' Here, the substantive classification is 
discriminatory • * (Id. at pp. 658- 

659, fn. 29.) 

In the second group of cases, dealing 
with apportionment, the high court has held 
that accidents of geography and arbitrary 
boundary lines of local government can af- 
ford no grovmd for discrimination among a 
state's citizens. (Ktirland, Equal Educa- 
tional Opportunity: The Limits of Consti- 
tutional Jurisprudence Undefined (I96S) 35 
U.Chi.L.Kcv. 583, 585; see also Wise, Rich 

which was purely procedural in nnture. 
(34G U.S. at p. 550; Bt^ I'p. r>5^1-5o&. 
74 S.Ct. 2.S0 (Douglas. J., dissenting).) 

In Watson wc rejected a constitutional 
ottnok Oh a stntutr wbitb re<iiiirc»l spcctnl 
duties of tlio tax ttssOMOr in roiintits with 
ft popul.'slioti in exrosj* of four minion, 
even though wc recojcnizcd that only J.ost 
AnRclc? County would be Bff<>etcd by the 
IcKt.iliition. In both caxps, tlio rouria 
nimidy nppUrU thi; ira<Utional equnl pro* 
taction tpst nijtl sustained the provisJou 
after finiliuc nome miion.il basis for the 
Scocrapliic clnsaification. 
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Schools, Poor Schools: The Protnisc of 
Kqital Kdiicational Opporiuniiy (19<)9) pp. 
66-92.) Spi'ci fit. lily rejecting; .ittttnpts to 
justify iincqunl distiictintj on the hasis of 
various f;coi:r;iphic factors, the court de- 
clared: *'Diliitinp the wciRht of votes be- 
cause of place of residence impairs basic 
constitutionni rights under the Fourteenth 
Anicndment just as much as invidious dis- 
criminations based upon factors such as 
race [citation] or economic slattis. Griffin 
V. People of State of Illinois. 351 U.S. 12, 
76 S.C't. 585, 100 L.Ed. 891, Douglas v. Peo- 
ple of Slate of California, ^72 U.S. 353, 83 
SXt. 814, 9 L.Ed.2d 811. • • • The fact 
that an individual lives here or there is not 
a lcj;itimate reason for ovcrwcighting^ or 
diluting the efficacy of his vote." (Reynolds 
V. Sims, supra, 377 U.S. 533, 566, 567, 84 
S.Ct. 1362, 1334, 12 L.l£ci.2a 506.) If a 

29. !>fcndflnt» nlso claim tlmt iw.mittiDg 
Hcbwl diMtrirta to rotnin tliclr locilly 
riiiictl property tax rcVcmio tlo^s not via- 
l;itr cgu.ll prnte«'tinn hty.^use '*{t)hc potr- 
tr of n U-giKlnture in rrspptt to th« olloca. 
tion nnil iltHtrilmtion of iiubHc t\intln is 
not limittMl by nny rrqtiircm^nt of uni- 
fortuity or of Mjnal prc'tcrlion of the 
Inws." Am bo nb^trnrt pTopo^ltion of Inw, 
tliis statfini-nt is clciirly ovrrbroaj. For 
pxnmplo. R Mtnte r^cidlfllnrc i.iDnnt make 
tuition cr.mta froni state funds to Kfgrc 
{;ntet) private ncbools In or<1cr to ax"oid 
intPi^ratiOD. (Brown v. .South Cnrolina 
St.ite noanl of Kdnrntion (IXS.C.IOCS) 
206 F.Supp. IDO, niffO. nu-n. (IOCS) 303 
r.S. 222, SO .'?.Cl. 4 10, '21 L.KJ.2J 301 : 
Poimlexter v. lAJiiisiana Kin.tnrial As- 
sistanrr Coinnnsslon {K.D.r.;i. 11)07) 27f) 
RSupp. R33. affa. mem. 0^'>S) 3S0 U.S. 
T)?!, SS S.Ct. G;)3. J9 L.KiI.2.1 780.) The 
cases citrJ by tlrfenOnnta nrc> in.-ipplicable 
»n the prcsrjit context. Ncillirr Hess v. 
ivl'illanpy <ntli Cir. lOM) 15 Alns-ka 40. 
233 K2d (>3n, t>crt. Jen. siib nom. Ilcsa 
V. Pewcy (1004) 348 U.S. 830» 75 S-Ct. 
60, 00 L.Kd. a>0, nor Gi-ncral Anicritan 
TniiV Car Corp. v. Day (102G) 270 U.S. 
CG7» 40 S.Ct. 234, TO CCr» involved 
IX riaim to a ftindamcntal constitution.il 
intere)(t. st)(4i .nu education. (See Ctx>nD, 
Clune * Suearman. tapra. 57 CaLURcv. 
nt p. 371. fn. ISi.) 

30. la KupiK)rt of this contention, defendaDta 
cite the following quotation from Alac- 
MilUn Co. V. Oarke (1020) 1^4 Col. 401, 
500, 304 P. 1030. 1034, in T\'hich we 
upheld the constituUoDality of a statute 



voter's address may not detcrmme ihr 
weight to which his b.iUot is enttth'd, sur- 
ly jt should not dctcrmitic the quality i-: 
Iii.'i child's education.*' 

[19] DcfcnJatus' sccotul nrgument U>tK 
down to ibis : if the equal protection clauv 
tomniauds tbat the rcLitiv-e wealth ni 
school districti may not determine the 
^^lIalily of public educ.ition, it must be deem- 
ed to direct the same command to all Ko\- 
crnmcnlal entities in respect to all tax-sup- 
ported public services; and s\tch a prin- 
ciple would spell the destruction of local 
government. We :mhcsitatingly reject th*'« 
.argument. We cannot share dcfemlants' 
unreasoned apprehensions of such dire con- 
scqiicrtces from our holdin^^ today. Al- 
thoiiyh wc intim.ntc no views on other gov* 
crnmcntal bcrvices,^' we are satisfied that. 

providiug^ U*^ textb»x)ks to higli .■«t4nN)l 
pupih : "[Tllie free sehool M)>triii 
• • • is tiot primarily « Nervirr to 
tli« iudividu.nl pnpiU. but to tlie («m- 
niunity. jiiNt as fire an.l i»olirp jirotritirtfi, 
public librnries. liorpit.-iU. pluysrouniU. 
iind the numerous other public servit* 
utiUtie^t wliieh are provided by tti.\:it)i»ti. 
nnd tninister to •in*Iiviilu:il occtlH, are fur 
th^ bL-nefit of the Km^r-il public.*' Wh.it- 
ev<*r the ease a« to the other 9^r\i*vji. 

think thnt in this era of hxRh Kfo- 
Crnphic mobility, the *'{:ener«l public"* ben* 
efited by cOueatioa is tiot merely tb^ P*'" 
ticiiiar eonimunity where tlie ."schools nr^ 
located. l>ut the entire state. 

31. We note, liowpvcr. tlint the Court vt 
App**als for tlic Fifth Cir»uit hnj rrcvnt- 
ly held that the equnl protection t4a']»* 
forbitls a town to discriminate meijilly in 
the provision of nmuicipal servin*ji. , In 
Hawkins v. Town of Shaw. Mississippi. 
xupra, 437 F.2d l266, the court M'^ 
that the town of i<haw, Mi.(;.^issipp} hnd i»n 
nffirnintive duty to ctjiialiie such serxu^^ 
na street paving anil Hi^lttins. sanitnrj 
sewers, siirf.nce w.ater drainage. \\at»-r 
mains nod fire h.xdranta. Tlie d»«ci-i' i» 
.Tpplietl the *'«tr:( t scrutiu.v** equ.M pf^*' 
teetion standrird and rcwrf-ttl the d«i »• 
slon of the di^lri'-t court wliirh. rvlyiW 
on the trnilitiun.d list, hjd found no 
constitutional infirmity. 

.Vlthou»:h r.-itial diN-riniiuJition was 
basis of the decision, the (-ourt intimat**! 
that wealth diseriniination in the provi- 
sion of city Kor vires nnj?ht also be in- 
valid; "*AppclIauts also oUeScd the dii 
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Cllf ««. 

].ijl>!tc .-•.I'll Villi's lU.trl)' ()cjiuiiivtr;itrs tlut 
,v//K (j/;V-n nni»-t n "^ponH to the conini.nul of 
till- ifjti;«I iirnNi-titiii cl.'insc. 

W'l, i!it'ifO»:t', ;iriivc at iIu'm- ior.cln- 
MutiN. "Jhc C'.'ilif'.'nii.i jr.iliiic Si"lu>ol fi- 
!\,M!v'ir;; .sj .sUin, ii^ i'ic^cru<l \*j i:s 
tifi\* C'>:n]»l;nnt st:piikn>c:itt'il h\ matters 
jiidit'i;»Il\* iiiitivCi!, sijifi' it ikrtlrv Intiiii.itrly 
wiih cduc'Hi'^M. ol>v;'»ii«^ly toi^rhcs \imin a 
iiMuI unctiutl i:itt rc->t. I'^r tht* reasons we 
li.'ivc CNp'inncil in ilcl^nl. this ?\stcrn Condi- 
ti(>n> tl^c full tnti'lcrtu'iit tn such interest 
on \vc;.Ith. rla^silics its . recipients on the 
basis of tht'ir cnUct'tivc iifihioncc and 
makes tin- (jiLTliiy cf a child's education 
dc;icnd lipoii the rt'<ourccs of !iis fchool 
fiistricl and ultimately upon the pocket- 
book 01 hi? p.iretU';. W'v fmd that snch 
financing syr.lrtn a*; presently con'^ritutcd is 
not ncccsvary to tlic attJtinnient of any com- 
pelling state infcre&i. Since it doesi not 
withfland the requisite "strict fcrutiny," i^ 
denies to the plainillis and others similarly 
situated the eqn?.l protection of th*: laws.^^ 
If the allegations oi tlic complaint are sus- 
tained, the fitinncial system must fall and 
the statutes coniprisinfj it must be found 
unconstitutional. 

IV 

Defendants' fin^l contention is that the 
applicability of the equal protcctio)\ clause 
to school financing has already been resolv- 

crifumatory provision of municipal services 
hnsctl on wcalllj. I'his cirtim wns dropp<*iI 
o« npiirul. It is iiitt'r»?.stitif; lo note. Iiow- 
ever, that tlio Supremt-' Court Jms slylod 
tlini wo.ilib US Will ns rn*^ rond^rs a 
«l;l'Sifii-nriou liiyhlj- .lUsiM^tt atiM tllUS 
dt»ru.in«l»nt: of :i more cviictinj; juili'-inl 
wriitiny. ICitation.)*' (/</. at p. 12S7. 

32. Thf Vnilnl Stiiii'.-i Cotumwtidn oti Civil 
Kf;:ht^ has sinto.l tint *'{ilt runy well be 
tliiit the siil»>t;intinl fiscal nii>\ »ijii,nMo 
tne<]UQlitii'H ivhi<'h nt ijrt'Ment ♦^sisf bocw'i'en 
rity iiHil sitburban Sf.'bo«)l (lt>trict^ 
• • • oontrav<»ii»» the 14!li ani«ii«l- 
niCDt'9 <ifiii:d |>roi<»ctian pitrtraTi:^!!'.*' llv- 
lyinj; on thf qtiutatiori from lV«>T\n v, 
I^oaril of K<!ucalion. fuprc. — *' *uhrre a 
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cd ad vcr>tly to plai:itif f-i* cl.iims by the 
Siipiciiif Court's ?innniary aftinnauce lu 
Mcliniis V. Sb.ipiro, sttfrfj, I'.Snpp. .^2?, 
jffd. mcni. M'b noiii. Mclnins v O^ilvu- 
(1<>G9) .V>* U.S. W .S.C:. lit^/, J2 I.. 
Kd.2d and Hurru^s v. Wilkcrs-on (W.D. 
Va.l969) .^0 I-.Supp. 572, affd. n-.cni. 
(19;0) 3'>7 L'.S. H 90 S.Ci. 812, 25 L. 
Kd.2t) 37. The trial court in the in?;tant 
action cited Afchmtj in t.ustainuijr defend- 
ants' demurrers. 

The plaintiffs in .\fc!ntfis challenf^cd the 
Illinois, schnol fui.iticnig system. whicJi <s 
similar to California's, as a violation of the 
equal protection and due process clauses 
of the ronitccnih Amendment because of 
the wide variations among districts in 
school expenditures per pupib They con- 
tended that "only a financing' system which 
apporvion:^ v^>l'l>f f^"'ds accordii:^' lo the 
educational needs of the students satisfies 
the Fourteenth Aaiendmeni." (Tn. 
omitted.) (293 F.Supp. at p. J31.) 

A thicc-judge federal district court con- 
cluded tliat the compbnit stated no cause 
of action "for two principal reasons: (1) 
the Fourttenth Amendment docs not re- 
quire that public school expenditures be 
made only on the basis of pUpiU' cduca- 
tiottal nctdSt and (2) the lack of judicially 
manageable standards makes this contro- 
versy nonjitsiiciable." (Fn. omitted.) (293 
F.Siipp. at p. 329.) fitalics added.) The 
court additlrmally rejected the applicabili- 
ty of thf strict scrutiny equal prelection 

State provides education, it must be pro- 
vidcd to nil on e<)uul temi.^' "^the corn- 
mission concltided tbftt thin pasaaRc 
"would apiiear to rfuder ut least those 
sulwtnntial <li.sparlriea wbirh nre rendily 
indnitifiablc — such as diapnritit^ in f»}<ral 
support, nverace i»cr pupil expcniliiure. 
QUd nviTair** pupil-tracliCr rnfi«>h — unoon 
8titutit)n:d." The coinmij»«<ion niso cit»'d 
thft reap|K>rtionnient dcciji'ons rnd Grif^ 
t\n V. lllinoi-*. Mupra, concludinp, **Hcr€, 
Q.-* in Oriffiu, the State may he under uo 
ohligiiticm to provide the service, but * 
hnviDi; undertaken tiv providt* it, the State 
must in.';iirc that the hen»*fit is received 
by the \HjOT «.ell ah the rich in sub- 
aiantinUy equal measure, (f. S. Com- 
mUsion on Civil Righta. op. cit. tupra, 
p. 201 fn. 2-S2.) 
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standard and ruled thai the Iliinois financ- 
ing scheme was rnliounl because it was "de- 
signed to allow indivuhwil localities to de- 
termine their uwn lax burden according to 
the importance which they place upon pub- 
lic schools." (Id. at p. 333.) The United 
Stales Supreme Court affirmed per curiam 
with the followiii},' order: "The motion to 
affirm is [granted and the judgment is af- 
firmed." (39 i U.S. 322. S9 SCt. 1197.) 
No cases were cited in the high court's or- 
der: there was no oral argument.*' 

Defeiuiants ar^uc that the high court's 
summary affirmance lorecloscs our inde- 
pendent examination of the issues involved. 
\Vc disagree. 

[20] Since Mclnnis reached tlic Su- 
preme Co\»rt by vay of appeal from a ihrec- 
jiidgc federal cuurt, the higl? court's juris- 
diction was not dirvcretionary. (28 U.S.C. 
§ 1253 (1964).) In these circumstances, 
defendants arc correct in stating that a 
summary affirmance is fornmlly a decision 
on the merits. However, the significance 
of such summary dispositions is often un- 
clear, especially where, as in Mclnnis, the 
court cites no cases as ntiihority and guid- 
ance. One commentator has stated. "It has 
often been observed that the dismissn! of 



an appeal, technically an adjutlicatiuu un 
the merits, is in practice often the s»fl -lim 
tial equivalent of a denial of cerlior.iri." ^» 
(D, Curric. The Three-Judge District e'<u»ri 
in Constitutional Litigation (1961) 32 I' 
Chi.URev, 1. 74, fn. 365.) Frankfurter an ! 
I-andis had ^iuggestcd earlier that the I1rc^• 
sure of the coiirl's docket and <hffcreni.r> 
of opinion among the judges opcr.itc "to 
Suljject the obligatory jurisdiction of the 
court to discretionary considerations not 
unlike those governing ccrtiorati.^ 
(Frnnkfortcr & l.andis. The Rusuicss of 
the Supreme Court at October Term, l*)-*' 
(1930) 44 Harv.L.Rcv. 1, 14.) Potwcen fji) 
and S4 percent of appeals in recent years 
have been sttmmarily handled by the Su- 
preme Court without opinion. (Stern A 
Grcssman, op, cit. supra, at p. 194.) " 

[21] At any rate, the contentious of ihr 
plaintiffs here arc significantly different 
from those in Afcin%\is, The instant com* 
plaint employs a familiar standard whirh 
has guided decisions of both the I'nitcil 
States and California Stiprcmc Court*: 
discrimination on the basis of wealth is an 
inherently suspect classification which nu) 
be jtisiificd only on the basis of a com- 
pclling stale interest. (Sec cases cited. 



33. The iilaintiffs iu linrrm^ nttackcJ the 
(<on:ttttutionnlity of tbp Virginia su-'hool 
finunciac ;tchf mc. The i)c<-inion of tbe 
iHstrict eourt, Mbich rlisnii.'t^.etl tbcir roni- 
t)ln>nt for failure to Ktate n clnim, waif 
eiirsory, (^ntninini; little Ici:al rcnsoninp 
nn'l rolyiuK oil Melnnis v. Shopiro for 
l»r*?ecdcot. Con^cimcnll.v, tlic parties to 
•he instant .letion have eentercd iJirir 
Oi»<'u*tsi<.>n on .l/r/nnw. and wc follow suit. 

34. AltlioiiKb tlie .Supreme Court nffirn»o>l 
th< Mclnnis decision. r.Tlhrr thnn dts- 
misscinR the apiicnl. Curriers st.ntenu>nt 
is probnbly mitJrely npiiHcnblc iinywjty. 
la upholding ili'i'isionu <»f lowrr et^urls 
on nppofll, the t?npreme Court "uil! uf» 
tirm nn npiH'nl from :i feilcrnl eourt, 
but will di .mi^n nn :i)ipenl frotn n stutc 
court 'for w .int of a nubi-t^mtt.!! fvilernl 
question.' Otdy lii.'-.tory would .sceni to 
justify thin ilisciiKtion. • * • •* (Stern 
\ OpMsninn. Supreme Court T*r.ncl»cc 
(4ih e.l. 10C9) ni ?. 233.) 

35. SSuminary dis))OMitioa of u ca^e by the 
SSuprexne Court need not prevent the 



court fiom later boldiof; :i full hpMrinj; on 
the same issue. Tlie eonslitutionnlity "t 
eompulsor.v srhool flng &:iluti>j is a i:i'^ 
in point, for three sueeesiive ye.-irs — in 
T-A-oles V. I.umlers (10;17) 302 «1."»<1. 
nS .S.Ct. 304, S2 I.,KO. GOT: Ufrinjt v. 
State Board of Kdne:ition (UJ-Vl .T*^« 
X:.S. 624. 58 S.Ct 752. i>2 I.-IM 10n7: 
OD'I Jolinsoa v. Drrrfiild (1031)> SC-j I'.J*. 
C21. :>9 S.Ct. 701. .s3 I..t:.l. 1027— t be su- 
preme Court jiumiaorily ujilield 1o««t 
court «lp«'isions winch rnlfd sneh r»*'unr«»' 
rneots constitutional. The very D»'^t yonr 
the eourt gmntcJ ecrtiornri in M'" 

crsvilli' Sebool District v. CubiiLn 
310 L'.S. nSO. 00 t5.Ct. 1010. S4 t..Kd. 
137ri, thrreby providing for or.il a rp urn till 
nnil a full bric{int; of the is.<U]e. A!tliOMP^ 
io 0<>b\ti» it .Ttlliere*! to its* e:irlif r i»« r 
curlnm ile<.isbin}*, three yc.irs hiUr tJ**" 
court rcver>eil its position nnil rulixJ y»«i« 
reqiiircmrDl.<« inv.iUd. (Wept Vir):in».» 
.Stnte l^oanl of KOueation v. llinitit*" 
(imS) 319 V,3. 624. C3 S.Ct. UlS. ^' 
UIM. 1623.) 
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SERUANO 

[larl in. Aiffni.) By contrasl, the Mcl ri- 
ms pl.itnlitfs riiic:itr<l!y ciiiph:i>izc(l "cili:- 
c:iiioiul noetic" ns tiie proper si:ind.ir<l for 

equal j'fotc^''^'" cl;iusc. The district co\in 
fuund this a "rjjitjlo-js conccpl" (293 l\ 
Siipp. 3?7. ^?'J, fn. 4) — so ndmlous .is to 
rfticlcr tilt* \<<>UQ non;ii>lii!ia}iIc for Uck of 
'■ 'disco vcr;i 111 f ai^d mauapcablc &t..iul- 
ards.**'^^ (Id, .it p. 335.) In lact, the 
iionj'Jsticiribili'Ly of the "edncatidnal needs" 
standard was the la sis for the M:hi}iis 
holding; ilic (iis>t "let court's additional 
treatment of llic substantive issues was 
purely dictum. In this conic.v:, n Si prcmc 
Court af firnianec can hardly be considered 
liispositive of tlic significant ami coniplax 
constitutional questions puscntcd hcre,^" 

[22] Assuming:, as wc must in lij^lit of 
the demur r:.-'i. tlic truin of the innterial al- 
legations of the fiist stated cause of action, 
and considering; in conjunction therewith 
tlir varions nialf rs- wh.',:h wc have judicial- 
l\ noticed, uc arc satisfied that plaintiff 
children have alleged fart.s sliowinp that 
the piihlic school financing system denies 
them equal prelect 'on of the laws hccau*;e 
U prodnccs snhstantinl disparities among 
school districts in the amount of revenue 
available for cdncalion. 
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[23] The f^ccond stated canst of action 
by plai:n:lf parent*; by inroruor^tjn;: the 
first cause has, uf course, M;ff:cit^nlly S'*t 
forth tile con<iitnTtonaIly di-tfetiv fni.itu-- 
Ncherno, Addi::or;tl)y, ■ nts 
that il;cy are eui/en^ and :<.^u!rnts of 
Los Angeles Co'jnty; that tin y owners 
0! real property assessed by tht county: 
that some of dcftndants arc comity of- 
ficials; and that as a direct r^'sr.lt of the 
fiualiciui; system they arc requiitd to pay 
taxes at a higher rate than taxpayers in 
many other dislriets in order to secure.* for 
their children the same or lesser educa- 
tional opportunities. Plainlilf parents join 
u'ith plaii:liff children in the pray* r of the 
complaint that the system I'e decbreci un- 
constitutional and that defendants b^: re- 
quired to restructure the present fniancial 
system so ai^. to chminate its unconstitu- 
tional aspects. Such prayed for relief is 
strictly injunctive and seeks to prevent pub- 
he officers of a county from actiiiy under 
an allegedly void law. Plaintiff parents 
then clearly have stated a cause of action 
since "[i]f the * * * law is unconstitu- 
tional, then coiuity officials may be en- 
joined from spending their time carrying 
out its provisions * * (Blair v. 

Pitchess (1971) 5 Cal.3d 258, % Cal.Rptr. 



36. The plnintifi's in llurrv-is also rtlitil on 
on *'edu'Mtion;i! mod^" siuadnrd in their 
nttnrk on thr A iri;iiiij\ school financinn 
«elH'n»c. t-auiiiiis thi* disiriet rourt to re- 
mark ; "However, the cimrtB liavt* ocilhcr 
the kntiwlciliji?. nor rhc means, nor thft 
power to t:uh»r tln» luihlii.* ninnoys to fit 
the vitryin;! noe<l.s of theso stuthinl.s 
throuRhout the StiUt*/* (310 K.Supp. ot 
p. 574.) 

37. In D Cdinprelicnsivo nrticlf nn wiual 
protection nml {«hool finnnciiig. tlircc 
♦■onimcnt.ntors hiivv stutod ; "Tlic mt-an- 
ing of M<'lnniH w S}i:ipiro {h nmhiBuous* : 
but tlio ease hnnlly Mymn another I'lessy 
V. KcrKu^ou (HV) U.S. n;J7. IG .S.Ct. 

41 Q5*JI. Prohal>ly but n tynipor-nry 

i^ctbaek, it wns* t!»«» proilirtable eonso- 
qnrnrp of un rfinrt tn forrr thi' eourt 
to prceipitouN ntjd dceiHivc n»*tion upyu a 
novel nntl e\)Oii»lfX i<<sue for which n'.ithrr 
it nor tliR p:irti*»s uorrt rrntlr- • • • 
(Tjbc plnlntiffs* virtiinl absence of in- 
tclUgible throri* Ifft tho distriet court bo- 

4tr P.2A^tO 



wildercd. Givni the pjirc nnd tb:ir:i^'t(>r 
of Ibt; litij;a!lon, confusion of «»iirt and 
purtif'S may hnv<* bt<n inevitable, /nrr- 
ordainlne tho summary disiMwition of 
oppcol. The Supreme Court coiilil not 
have Urn cn^*T to conaiJcr nti inbue 
of this iiiat:nitu<lij on audi a ro. 'ord. fou- 
codeilly it.s prr curinm affinnancf i> for* 
mnlly a dceiaion on tlic turrits, bnt it need 
not imply the Court's XK'rinanrnt vith- 
drnwnl from the field. It is probably 
most 8i;;nific;mt nn nn ndnionitiou to the 
protngonistM to clarify the opti<ins before 
again invoking the Court's aid." (Coona, 
Clunc A: SiiRnmian. iupra, 57 Cal.L.Ilev. 
at Pli. tlOS-3aO.) 

The }-U|irernc Court's wifntigiiQSH in or- 
der n full liraring by a federal flistrict 
court on tho isf^ues raised m H-ir;;rflvc v. 
Kirk (S(T Askew v. IlnrRnUi", .inprn, -101 
U.S. 470. 01 S.Ct. m, 2S L.IM.2d 100), 
indirnte«< to us that it dues not consider 
the rpplit'uMlity of the equal protection 
elause to cdneationnl finnntinK foreclosod 
by itrt doc iH ion a in Mclnuis and flumiiJ. 



144 



1266 c«i. 



487 PACIFIC REPORTER, 2d SERIES 



42, m R2d 1242; Code Civ.Proc, § 

[24] Because the ihird cauf^c of nrtion 
incorporutes by refrr'jnce inc liilo^l^tion^ 
of the first and second cnnses and simply 
seeks dcclar.itory relief, it olnioiisly sets 
forth facts sufficient to constitiue a cause 
of action. 

In sum, we find the allegations of plain- 
tiffs' complaint legally sufficient and we 
return the cause to the trial court for fur- 
ther procet'dings. We tmphasizc, that our 
decision is not a final judgment on the 
merits. \Vc deem it appropriate to point 
out for the benefit of the trial court on 
remand (see Code Civ.Proc. § 43) that if, 
after further proceedings, that court should 
enter final judgment determining that the 
existing system of public school financing is 
unconstitutional and invalidating said sys- 
tem in whole or in part, it may properly 
provide for the enforcement of the judg- 
ment in such 2 way as to permit an order- 
ly transition from an unconstitutional to a 
constitutional system of school financing. 
As in the cases of school desegregation (sec 
Brown v. Board of Education (1955) 349 
as. ?H 75 set. 753, 99 L.Ed. 10S3) and 
legislative reapportionment (see Si),vcr v. 
Brown (1965) 63 Cal.2d 270, 281, 46 Cal, 
Rptr. 308, 405 P.2d 132), a deteriT^inat-on 
that an existii^g plan oi governmental op- 
eration denies equal protection does not 
necessarily require invalidation of past acts 
undertaken pursuant to that plan or an 
immediatf.' implcmcntPtion of a constitution- 
ally valid substittttc. Obviously, any judg- 
ment invalidating the existing system of 
public school financing should rrakc clear 
that the existing system is to remain opera- 
ble until an appropri.itc new syst'?m, which 
is not violative of equal protection of the 
laws, can be put into effect. 

38. AltluJUKh i.l.ii:i:i{f pjircnts briuj; this ac- 
tion ntairst statf, ns as county, 
offlcinls. it his bpi'n hi'ld that state of- 
ficcra too iiiriy be sutd under serfioii G20a. 
(Blnir v. [Muhr-s-s, auitra, 5 0»1.3<l 
00 Cuinplr. 42, 4S0 P.SJ 12j2; C&H- 



By our holding Today wc further the 
cherished jjca of American educ.Mioii that 
in a democratic society free puhlic schools 
shall m.ikc available to all children cq:ul. 
ly the abundant gifts of learning. Th:s 
was the credo of Horace Mann, which has 
been the heritage and the inspiration nf 
this country. "I believe," he wrote, "in 
the existence of a great, immortal immuta* 
blc principle of natural law, cr natuni 
ethics,— a principle antecedent to all human 
institutions, and incapable of brin^ abro- 
gated by ;vny ordinance of man ♦ * » 
which ?:rovc5 t^^e absolute right to an edu- 
cation of every human being that comes 
into the world, and which, of course, proves 
the correlative duty of every government 
to sec that tht means of thai education 
arc provided for all. • » • " (Original 
italics.) (Old South Leaflets V, >'o. IW 
(1846) pp. 177-lSn rXcnth Annual Report 
to M.iss. State ^d.), quoted in Head- 

ings in American i^iJucation (1963 Lucio 
cd.) p. 336.) 

The judgment is reversed and the cause 
remanded to the trial court with directions 
to overrule the demurrers and to allow de- 
fendants a reasonable lijie within which to 
answer, 

WRIGHT, C. J, and PETERS, TO- 
BRIXER, MOSK and BURKE, JJ., concur. 

McCOMB, Justice (dissenting). 

I dissent. I would affirm ihc judgmcr^t 
for the reasons expressed liy Mr, Justice 
Dunn in the opinion prepared by him for 
the Court of Appe.il in Serrano v. PricM. 
10 Cal.App.3d 1110, S9 Cal.Rptr. .W5.' 

Rehearing denied ; McCOM B, J., dissent- 
ing. 

fomia St.ite Employees* Assn. v. Wit- 
linm:< (11)70) 7 Cal,.\t)l».3,l ^ Sll'. 
Cnl.ni.tr. .Wo; .Vlilj-n-n v. Cnrr (U*^' 
2()0 Cal.App.2a 21S, 252-254, liJ I'^l 
Rptr. S87J 
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BOX SCORE 

Oregon Case 

/, Ohen r State of Oregon, was filed in ihc Lane County Circuit Court in 
1^)72. Students of School District No. 40, Lane County, and Union Higli 
School District No. U-8J, Linn County, are challenging the Oregon school 
finance system. The case is still in the pleading stage and may not be heard 
prior to consideration of tii^ Roclriquez case by the United States Supreme 
Court. 

Reported Cases 
Following 5erra/?f; 

1 . Van Dusanz v Hatfield 334 F Supp &70 (DC Minn 1 97 1 ) 

Three combined cases which were filed under the Civil Rights Act 
challenging the Minnesota school finance system under the state ccnstitu- 
tion and the Fourteenth Amendment of the United States Constitution. 
The defendants moved to dismiss on the grounds that no denial of equal 
protection was stated in the complaint. The coiirt refused to dismiss the 
complaint and held that if the facts were established at trial as alleged in 
the complaint there would be a denial of equal protection. The court 
relied heavily upon the Serrano opinion. The court deferred further action 
in the case to allow the Minnesota legislature to act. 

Robinson v Cahill i 18 N. J. Super 223, 287 A2nd 187 (1972) 

This was a case filed in state court attacking the New Jersey school 
finance system under the state constitution and the Fourteenth Amend- 
ment. The case was tried before a judge. On the basif» of the testimony and 
evidence the court concluded that New Jersey School Districts with higli 
assessed valuation spent more money per pupil but had lower tax rates and 
that there was a direct relationship between per pupil expenditure and 
quality of education. The court ruled that the school finance system 
violated both the state and federal constitutions. The decision was given 
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prospective effect only, with the court stating that operation under the 
existing school finance laws would not be enjoined until January 1, 1974 
to give the legislature time to act but, if no action had been taken prior lo 
January I, 1973, no state support moneys could be distributed to any 
local school districts. 

In a later opinion the court adhered to its deadlines over objections by 
defendants as to the need for more tirrje and the drastic effect of the 
ruling. See 1 19 N.J. Super, 40, 289 A2nd 569 (1972). 

3. Rodriquez v San Antonio Indepctident School District 337 F Supp 280 
(WD Tex. 1971); Prob. juris, noted, 406 US 966 (No. 71-1332, June 7. 
1972) 

This was a class action tiled under the civil rights act on bchall of all 
children living in Texas School Districts with low property valuations. The 
case was heard before a three judge federal panel because it involved an 
attempt to restrain enforcenient of state statutes. After trial the court 
unanimously decided that the Texas system violated the Fourteenth 
Amendment and the Texas Constitution. The court permanently enjoined 
defendants from ^ crating under ti;j existing Texas school finance laws 
but suspended affe ct of the injunction for two years, until December 23. 
1973, to allow the state legislature to act. 

Under the statute authorizing a three judge court, appeal is directly to 
the United States Supreme Court. The appeal has been filed in the 
Supreme Court and probable jurisdiction noted. The case has not been set 
for argument but probably will be the case in which the United States 
Supreme Court considers the Serrano principle. 

4. Sweetwater County Planning Committee for the Organizotion of 
School Districts vHinklem P2nd 1234 (Wyo. 197!) 

This case arose out of a dispute as to reorganization of rural school 
districts in Sweetwater County, Wyoming under the Wyoming School 
District organization law. The county had combined a high valuation 
district with several other districts within the coui?iy and then modified 
this to have the high valuation district administered by another district. 
The decision was appealed to a Wyoming State trial court which decided 
that the county decision was unwise. The case was appealed to the 
Wyoming Supreme Court, The comt stated that the problem arose because 
of inequities in property valuation in school districts and that it would not 
ignore this any longer. The court stated that the valuation equity could 
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only be achieved on a statewide basis and retained jurisdiction of the case 
iHitil after the Wyoming legislature met and adjourned in 1973, The court 
slated that until that time the county would uperaie under ilie old 
districting. The majority opinion d\\ noi men; ion the Scnano case. 

In a later opinion the court apparently thought better of holding the 
Sweetwater County School District hostage to force the legislature to act. 
Upon agreement of all parties to a districting plan, the court relinquished 
jurisdiction but stated that if the legislature did not act in 1973 any 
aggrieved taxpayer could sue to raise the inequitable valuation issue. See 
493 P2d 1050 (1972) 

Reported Cases 
Rejecting .S'crrj//a 

1. Spano y Board of Education of Lakeland Central School District No, L 
68 Misc 2nd 804. 328 NYS 2d 229 (1972) 

This was a deciaiatory judgment action filed in a New York state court 
to declare that the New York school finance system violated the state 
constitution and the Fourteenth Amendment. The trial court sustained .-5 
motion to dismiss the complaint for failure to state a denial of equal 
protection. The court did not take issue with the reasoning in the Serrano 
case relating to eqiia! protection but felt that the prior cases where the 
United Slates Supreme Court had dismissed appeals questioning school 
financing without argument foreclosed the issue of validity of the New 
York sysiciYi. (Mcfnnis v Oglivic 394 US 1197 (1969) and Burrns r 
Wilkerson 397 US 44 (1970). It refused to accept the conclusion of the 
Serrano court that the prior Supieme Court appeals were to a different 
issue and the dismissal without hearing by the Supreme Court was not 
ctincKisive, 
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